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documents.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service
7 CFR Part 1700

General Information, Organization and
Functions, and Loan Making Authority

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) hereby revises its description of
its functions and responsibilities and
delegations of authority to reflect recent
changes in organizational structure,
update RUS addresses and phone
numbers, and add information about
electronic availability of information.
These revisions are intended to guide
and assist the public.

EFFECTIVE DATE: April 2, 1998.

FOR FURTHER INFORMATION CONTACT: F.
Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Room 4034-S, 1400
Independence Avenue, SW., STOP
1522, Washington, DC 20250-1522.
Telephone: 202—-720-0736. FAX 202—-
720-4120. e-mail fheppe@rus.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6941 et seq.) required the Secretary of
Agriculture to establish and maintain
the Rural Utilities Service (RUS) within
the Department. On October 20, 1994,
Secretary’s Memorandum 1010-1,
abolished the Rural Electrification
Administration (REA) and established
RUS as its successor and as required by
the Reorganization Act.

The functions of RUS include
administration of the electric and
telecommunications loan programs
formerly administered by the Rural
Electrification Administration, and of

the water and waste disposal loan and
grant programs formerly administered
by the Rural Development
Administration. This rule describes the
current organizational structure of RUS
and the methods by which its functions
are channeled.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity to
comment thereon are not required, this
rule may be effective immediately.
Further, since this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Order 12866 and Executive Order
12988. Finally, this is not a rule as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) (the Act), and
therefore, the Act does not apply.

List of Subjects in 7 CFR Part 1700

Authority delegations (Government
agencies), Community development,
Community facilities, Electric power,
Freedom of information, Grant
programs—communications, Grant
programs—education, Grant programs—
housing and community development,
Loan progams—communications, Loan
programs—education, Loan programs—
energy, Loan Program—housing and
community development, Organization
and functions (Government agencies),
Rural areas, Telecommunications,
Telephone, Waste treatment and
disposal, Water supply.

Accordingly, 7 CFR part 1700 is
revised to read as follows:

PART 1700—GENERAL INFORMATION

Subpart A—General

Sec.

1700.1 General.

1700.2 Awvailability of information.

1700.3 Requests under the Freedom of
Information Act.

1700.4 Public comments on proposed rules.

1700.5—1700.24 [Reserved]

Subpart B—Agency Organization and
Functions

1700.25 Office of the Administrator.

1700.26 Deputy Administrators.

1700.27 Electric Program.

1700.28 Telecommunications Program.

1700.29 Water and Environmental
Programs.

1700.30 Distance Learning and
Telemedicine Loan and Grant Program.

1700.31 Program Accounting and
Regulatory Analysis.

1700.32 Financial Services Staff.
1700.33—1700.49 [Reserved]

Subpart C—Loan and Grant Approval

Authorities

1700.50—1700.52 [Reserved]

1700.53 Persons serving as Acting
Administrator.

1700.54 Electric Program.

1700.55 Telecommunications Program.

1700.56 Water and Environmental
Programs.

1700.57 Distance Learning and
Telemedicine Loan and Grant Program.

Authority: 5 U.S.C. 301, 552; 7 U.S.C. 901
et seq., 1921 et seq., 6941 et seq.; 7 CFR 2.7.

Subpart A—General

§1700.1 General.

(a) The Rural Electrification
Administration (REA) was established
by Executive Order No. 7037 on May 11,
1935. Statutory authority was provided
by the Rural Electrification Act of 1936
(RE Act) (7 U.S.C. 901). The RE Act
established REA as a lending agency
with responsibility for developing a
program for rural electrification.

(b) On October 28, 1949, the RE Act
was amended to authorize REA to make
loans to improve and extend telephone
service in rural areas. The Rural
Telephone Bank (RTB), an agency of the
United States, was established by
amendment to the RE Act, approved
May 7, 1971. The Administrator of RUS
serves as the Bank’s chief executive
with the title of Governor.

(c) The Secretary of Agriculture
(Secretary) established the Rural
Utilities Service (RUS) on October 20,
1994, pursuant to the Department of
Agriculture Reorganization Act of 1994,
(7 U.S.C. 6941 et seq.). RUS was
assigned responsibility for
administering electric and
telecommunications loan and loan
guarantee programs previously
administered by REA, including
programs of the Rural Telephone Bank
(RTB), and water and waste loans and
grants previously administered by the
Rural Development Administration,
along with other functions as the
Secretary determined appropriate. The
rights, interests, obligations, duties, and
contracts previously vested in REA were
transferred to, and vested in RUS.

§1700.2 Availability of information.

(a) The offices of RUS are located in
the South Building of the United States
Department of Agriculture at 1400
Independence Avenue, SW,
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Washington, DC 20250-1500. Hours of
operation are from 8:15 AM to 4:45 PM,
Eastern time on Federal Government
business days.

(b) Information about RUS is available
for public inspection and copying as
required by the Freedom of Information
Act, 5 U.S.C. 552 et seq. Information
about availability and costs of agency
publications and other agency materials
is available from the Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, United States
Department of Agriculture, Room 4034—
S, 1400 Independence Avenue, SW,
STOP 1522, Washington, DC 20250—
1522. Phone 202-720-0736. FAX 202—
720-4120.

(c) RUS issues indexes of publications
in conformance with the Freedom of
Information Act and Department of
Agriculture regulations at 7 CFR part 1.
Many RUS issuances, including
regulations, delegations of authority for
headquarters and field staff, and other
documents, are available on the world
wide web at http://www.usda.gov/rus.
Single hard copies of publications,
forms, forms of basic loan and security
instruments, and other materials are
available either directly from RUS, from
the Superintendent of Documents, U.S.
Government Printing Office,
Washington DC 20402, or from another
source as identified. Costs for these
publications are established in
conformance with 7 CFR part 1.

§1700.3 Requests under the Freedom of
Information Act.

Department of Agriculture procedures
for requests for official records under
the Freedom of Information Act are
found at 7 CFR part 1. Requests must be
in writing and may be submitted in
person or by mail to United States
Department of Agriculture, Rural
Development, Room 0164-S, 1400
Independence Avenue, SW, STOP 0742,
Washington, DC 20250-0742; or by FAX
to 202—720-1915. As set forth in 7 CFR
1.16, fees may be charged for processing
of requests for records. An appeal of the
agency determination concerning the
request for official records shall be made
in writing to the Administrator, Rural
Utilities Service, United States
Department of Agriculture, Room 4051—
S, 1400 Independence Avenue, SW,
STOP 1510, Washington, DC 20250—
1500.

§1700.4 Public comments on proposed
rules.

RUS requires that all persons
submitting comments to a proposed rule
or other document published by the
agency in the Federal Register submit,
in hard copy, a signed original and three

copies of their comments to the address
shown in the preamble to the proposed
rule. Copies of comments submitted are
available to the public in conformance
with 7 CFR part 1.

8§81700.5-1700.24 [Reserved]

Subpart B—Agency Organization and
Functions

§1700.25 Office of the Administrator.

The Administrator, who also serves as
Governor of the RTB, is appointed by
the President, with the advice and
consent of the Senate. The Under
Secretary, Rural Development delegated
to the Administrator, in 7 CFR part 2,
responsibility for administering the
programs and activities of RUS and
RTB. The Administrator is aided
directly by Deputy Administrators and
by Assistant Administrators for the
electric program, telecommunications
program, the water and environmental
programs, and program accounting and
regulatory analysis, and by other staff
offices. The work of the agency is
carried out as described in this part.

§1700.26 Deputy Administrators.

Deputy Administrators aid and assist
the Administrator. The Deputy
Administrator, Program Policy and
Telecommunications, provides overall
policy direction to all RUS programs
and directs and coordinates the
telecommunications programs. The
Deputy Administrator, Water and
Environmental Programs, directs and
coordinates the agency’s water and
waste disposal programs. The Deputy
Administrators review agency policies
in these areas and, as necessary,
implement changes, and participate
with the Administrator and other
officials in planning and formulating the
programs and activities of the agency,
including the making and servicing of
loans and grants.

§1700.27 Electric Program.

RUS, through the Electric Program,
makes loans and loan guarantees for
rural electrification and the furnishing
of electric service to persons in rural
areas.

(a) The Assistant Administrator,
Electric Program, directs and
coordinates the rural electrification
programs, participating with the
Administrator, and others, in planning
and formulating the programs and
activities of the agency, and performs
other activities as the Administrator
may prescribe from time to time.

(b) Primary point of contact with
borrowers. Two regional divisions, one
for the Northern Region and one for the
Southern Region, are the primary points

of contact between RUS and its electric
distribution borrowers. Each office
administers the rural electric program
for its assigned geographical area
through headquarters staff and general
field representatives. The Power Supply
Division is the primary point of contact
between RUS and its electric power
supply borrowers.

(c) Staff office. The Electric Staff
Division is responsible for engineering
aspects of RUS’ standards,
specifications and other requirements
for design, construction, and technical
operation and maintenance of RUS
borrowers’ electric systems. The Electric
Staff Division oversees the activities of
Technical Standards Committees “A”
and ‘““B”", Electric, which determine
whether engineering specifications,
drawings, material and equipment are
acceptable for use in RUS borrowers’
electric systems. The Office of the
Assistant Administrator prepares
analyses of loan making activities and
the business and regulatory
environment of RUS borrowers and
recommends policies and procedures.

§1700.28 Telecommunications Program.

RUS and RTB, through the
Telecommunications Program, make
loans and loan guarantees to furnish and
improve telecommunications service in
rural areas.

(a) The Assistant Administrator,
Telecommunications Program, directs
and coordinates the rural
telecommunications programs,
including the distance learning and
telemedicine program, and in
conjunction with the Administrator and
Deputy Administrator, and others, the
planning and formulating of programs
and activities of the agency, and
performs other activities as the
Administrator may prescribe from time
to time.

(b) Primary point of contact with
borrowers. Three area offices, (Eastern,
Northwest, and Southwest Areas), are
the primary points of contact between
RUS and all telecommunications
program borrowers. Each office
administers the rural
telecommunications program for its
assigned geographical area with
assistance of field representatives
located in areas assigned to them.

(c) Staff office. The
Telecommunications Staff Division is
responsible for engineering aspects of
design, construction, and technical
operation and maintenance of rural
telecommunications systems and
facilities, including the activities of
Technical Standards Committees “A”
and “B”, Telecommunications, which
determine whether engineering
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specifications, drawings, material, and
equipment are acceptable for use in RUS
financed telecommunications systems.

§1700.29 Water and Environmental
Programs.

RUS, through the Water and
Environmental Programs, provides loan
and grant funds for water and waste
disposal projects serving the most
financially needy rural communities.

(a) The Assistant Administrator,
Water and Environmental Programs,
develops and institutes plans,
procedures, and policies for the
effective, efficient, and orderly
management of Water and
Environmental Programs
responsibilities; provides leadership to
ensure execution of policies and
procedures by the Water and Waste
Disposal programs and support
functions; and performs other activities
as the Administrator or Deputy
Administrator may prescribe from time
to time.

(b) Primary point of contact. The State
Rural Development Offices are the
primary points of contact between RUS
and loan and grant recipients.

(c) The Engineering and
Environmental Staff is responsible for
engineering staff activities at all stages
of Water and Waste Disposal programs
implementation, including review of
preliminary engineering plans and
specifications, procurement practices,
contract awards, construction
monitoring, and system operation and
maintenance. This staff develops agency
engineering practices, policies,
guidelines, and technical data relating
to the construction and operation of
water and waste disposal systems, and
for implementing the National
Environmental Policy Act, and other
environmental requirements as they
apply to all agency programs and
activities.

§1700.30 Distance Learning and
Telemedicine Loan and Grant Program.

RUS, through the
Telecommunications Program, makes
grants and loans to furnish and improve
telemedicine services and distance
learning services in rural areas.

(a) The Assistant Administrator,
Telecommunications Program, directs
and coordinates the distance learning
and telemedicine program.

(b) Primary point of contact with
borrowers. The three area offices,
described in § 1700.28(b) support the
distance learning and telemedicine
program. Each office administers the
distance learning and telemedicine
program for its assigned geographical
area with assistance of field

representatives located in areas assigned
to them.

§1700.31 Program Accounting and
Regulatory Analysis.

RUS, through Program Accounting
and Regulatory Analysis, monitors and
administers applicable regulations, RUS
policy, and accounting requirements.
The staffs assist the Assistant
Administrator with respect to
management, information systems,
budgets, and other such matters.

(a) The Assistant Administrator,
Program Accounting and Regulatory
Analysis, directs and coordinates
program accounting and financial
services with respect to electric and
telecommunications borrowers and
directs and coordinates the regulatory
actions of the agency.

(b) This division monitors borrowers’
accounting operations in order to ensure
compliance with applicable statutory
and regulatory requirements and with
the requirements of the Office of
Management and Budget.

(c) The two regional branches (the
Northern Region and the Southern
Region) work directly with borrowers.
Each regional office has a staff of
headquarters and field accountants. The
Technical Accounting and Auditing
Staff monitors industry developments,
including the standards of the Financial
Accounting Standards Board, and
recommends Agency policies and
procedures.

(d) Program Development and
Regulatory Analysis directs and
administers the preparation, clearance,
processing, and distribution of RUS
submissions to the Office of the Federal
Register in the form of proposed and
final rules and notices and RUS
bulletins and staff instructions.

81700.32 Financial Services Staff.

The Financial Services Staff evaluates
the financial condition of financially
troubled borrowers in order to protect
the Government’s interests.

8§§1700.33—1700.49 [Reserved]

Subpart C—Loan and Grant Approval
Authorities

88§1700.50—1700.52 [Reserved]

§1700.53 Persons serving as Acting
Administrator.

The following persons are authorized,
in descending order, to act for the
Administrator when he or she is not on
official duty in the Washington, DC,
Metropolitan Area, is sick, has resigned,
or is deceased. That is, if the first person
on the list is also not on official duty in
the Washington, DC, Metropolitan Area,

is sick, has resigned, or is deceased, the
second person on the list is authorized
to act for the Administrator and so on
down the list. Persons on this list may
not redelegate the authority to act as the
Administrator. The Administrator may
in his or her discretion in writing, on a
case-by-case basis, delegate authority to
act as Administrator in his or her
absence outside of this specified order.

(1) Deputy Administrator, Program
Policy and Telecommunications.

(2) Deputy Administrator, Water and
Environmental Programs.

(3) Assistant Administrator, Electric
Program.

(4) Assistant Administrator,
Telecommunications Program.

(5) Assistant Administrator, Water
and Environmental Programs.

(6) Assistant Administrator, Program
Accounting and Regulatory Analysis.

§1700.54 Electric Program.

(a) Administrator: The authority to
approve the following loans, loan
guarantees, and lien accommodations
and subordinations of liens is reserved
to the Administrator:

(1) All discretionary hardship loans.

(2) All loans, loan guarantees, and
lien accommodations and
subordinations of liens to finance
operating costs.

(3) All loans, loan guarantees, and
lien accommodations and
subordinations of liens of more than
$20,000,000 for distribution borrowers
or more than $50,000,000 for power
supply borrowers.

(4) All loans, loan guarantees, and
lien accommodations and
subordinations of liens for distribution
borrowers that are members of a power
supply borrower that is in default of its
obligations to the Government or that is
currently assigned to the Financial
Services Staff, unless otherwise
determined by the Administrator.

(5) All loans, loan guarantees, and
lien accommodations and
subordinations of liens that require an
Environmental Impact Statement.

(6) Certifications and findings
required by the RE Act or other
applicable laws and regulations, the
placing and releasing of conditions
precedent to the advance of funds, and
all security instruments, loan contracts,
and all other necessary documents
relating to the authorities reserved in
this section.

(7) Execution of all loan contracts,
security instruments, and all other
documents in connection with loans,
loan guarantees, and lien
accommodations approved by the
Administrator.

(b) The Assistant Administrator,
Electric Program, has the authority to
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approve the following loans, loan
guarantees, and lien accommodations
and subordinations of liens, except for
those approvals reserved to the
Administrator:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens for distribution borrowers in
amounts not exceeding $20,000,000.

(2) Loans, loan guarantees, and lien
accommodations and subordinations of
liens for power supply borrowers in
amounts not exceeding $50,000,000.

(3) Execution of all loan contracts,
security instruments, and all other
documents in connection with loans,
loan guarantees, and lien
accommodations approved by the
Assistant Administrator, Electric
Program.

(c) Directors, Regional Divisions, have
the authority to approve, for distribution
borrowers:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens in amounts not exceeding
$15,000,000 except for those approvals
reserved to the Administrator.

(2) All certifications and findings
required by the RE Act or other
applicable laws and regulations, the
imposing and releasing of conditions
precedent to the advance of loan funds,
and all security instruments, loan
contracts, and all other documents
relating to the delegations set forth in
paragraph (c)(1) of this section.

(d) Director, Power Supply Division,
has the authority to approve for power
supply borrowers:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens in amounts not exceeding
$30,000,000, except for those approvals
reserved to the Administrator.

(2) All certifications and findings
required by the RE Act or other
applicable laws and regulations, the
placing and releasing of conditions
precedent to the advance of funds, and
all security instruments, loan contracts
or all other documents relating to the
delegations set forth in paragraph (d)(1)
of this section.

§1700.55 Telecommunications Program.

(a) Administrator: The authority to
approve the following loans, loan
guarantees, and lien accommodations is
reserved to the Administrator:

(1) All loans, loan guarantees, and
lien accommodations and
subordinations of liens to finance
operating costs.

(2) All loans, loan guarantees, or lien
accommodations and subordinations of
liens of $25,000,000 or more.

(3) Loans and loan guarantees with
acquisition costs of $5,000,000 or more.

(4) Loans and loan guarantees
containing funds to refinance
outstanding debt of more than
$5,000,000.

(5) All loan contracts, security
instruments, and all other documents to
be executed in connection with loans
and loan guarantees approved by the
Administrator.

(b) Assistant Administrator,
Telecommunications Program, has the
authority to approve the following
loans, loan guarantees, and lien
accommodations, except for those

approvals reserved to the Administrator:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens not to exceed $25,000,000 except
for those reserved to the Administrator.

(2) Loans and loan guarantees with
acquisition costs where the acquisition
portion of the loan is less than
$5,000,000.

(3) Loans and loan guarantees
including refinancing amounts that do
not exceed $5,000,000.

(4) Distance learning and
telemedicine loans and loan guarantees
that do not exceed $5,000,000.

(5) Loan contracts, security
instruments, and other documents to be
executed in connection with loans and
loan guarantees approved by the
Assistant Administrator,
Telecommunications Program.

(c) Area Directors have the authority
to approve the following loans, loan
guarantees, and lien accommodations,
except for those approvals reserved to
the Administrator:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens of less than $10,000,000.

(2) Loans and loan guarantees with
acquisition costs of less than
$2,000,000.

(3) Loans and loan guarantees
including refinancing amounts of less
than $2,000,000.

(4) Any modifications in the method
of carrying out loan purposes.

§1700.56 Water and Environmental
Programs.

The State Rural Development Offices
have the responsibility for making and
servicing water and waste loans and
grants.

§1700.57 Distance Learning and
Telemedicine Loan and Grant Program.

(a) Administrator: The authority to
approve the following loans and lien
accommodations is reserved to the
Administrator:

(1) Grants or loan and grant
combinations.

(2) The number selected from each
state for financial assistance for grant
approval and loans or grants approved.

(3) Extension of principal and interest
repayments for rural development
purposes.

(4) Loan contracts, security
instruments, and all other documents to
be executed in connection with loans
and loan guarantees approved by the
Administrator.

(b) Assistant Administrator,
Telecommunications Program, has the
authority to approve the following loans
and lien accommodations and
subordinations of liens:

(1) Loans, that do not also include
requests for grant funds, except for those
reserved to the Administrator.

(2) Loan contracts, security
instruments, and all other documents to
be executed in connection with loans
and loan guarantees approved by the
Assistant Administrator,
Telecommunications Program.

Dated: March 24, 1998.
Jill Long Thompson,
Under Secretary for Rural Development.
[FR Doc. 98-8588 Filed 4—-1-98; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE

Rural Housing Service
Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency
7 CFR Parts 1942 and 1951

Rural Utilities Service Water and Waste
Program Regulations

AGENCY: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, and Farm Service
Agency, USDA.

ACTION: Final rule.

SUMMARY: The Rural utilities Service
(RUS) hereby amends the regulations
utilized to administer the water and
waste loan and grant programs. This
rule removes references to forms no
longer required for use by the Agency
and to add reference to RUS Bulletin
1780-12, “Water and Waste Grant
Agreement.”

EFFECTIVE DATE: April 2, 1998.

FOR FURTHER INFORMATION CONTACT:
Jerry W. cooper, Loan Specialist, Water
and Waste Division, Rural utilities
Service, USDA, Room 2229, STOP 1570,
1400 Independence Avenue,
Washington, DC 20250-1570, telephone:
(202) 720-9589.

SUPPLEMENTARY INFORMATION:
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Classification

This action is not subject to the
provisions of Executive Order 12866
since it involves only internal Agency
management. This action is not
published for proposed rulemaking
because it involves only internal Agency
management and publication for notice
and comment is unnecessary.

Environmental Impact Statement

This document has been reviewed in
accordance with RD Instruction 1940-G,
“Environmental Program.” The agency
has determined that this action does not
constitute a major Federal action
significantly affecting the quality of the
human environment and, in accordance
with the National Environmental Policy
Act of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not
required.

Programs Affected

The Catalog of Federal Domestic
Assistance programs impacted by this
action are:

10.760 Water and Waste Disposal
Systems for Rural Communities

10.763 Emergency Community Water
Assistance Grants

10.765 Watershed Protection and
Flood Prevention Loans

10.770 Water and Waste Disposal
Loans and Grants (Section 306C)

Intergovernmental Consultation

This program is subject to Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

Civil Justice Reform

The final rule has been reviewed
under Executive order 12988, civil
Justice Reform. In accordance with this
rule: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
of the National Appeals Division (7 CFR
part 11), must be exhausted before
bringing suit in court challenging action
taken under this rule.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been previously
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. chapter 35 and have been
assigned OMB control number 0575—
0015, in accordance with the paperwork
Reduction Act of 1995. This rule does
not impose any new information
collection requirements.

List of Subjects
7 CFR Part 1942

Community development,
Community facilities, Loan programs,—
Housing and community development,
Loan security, Rural areas, Water
treatment and disposal—Domestic,
Water supply—Domestic.

7 CFR Part 1951

Accounting servicing, Grant
programs—Housing and community
development, Reporting requirements,
Rural areas.

Therefore, chapter XVIII, title 7, Code
of Federal Regulations is amended as
follows:

PART 1942—ASSOCIATIONS

1. The authority citation for part 1942
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 16
U.S.C. 1005.

Subpart A—Community Facility Loans

2.7 CFR Part 1942 is amended by
removing the words “District Director”
or “District Directors’ wherever they
appear and adding in their place, the
words “Rural Development Manager” or
“Rural Development Managers”
respectively in the following places.

a. 8§1942.5(a)(1)(iii);

b. §1942.5(b)(1);

c. §1942.5(c) introductory text;

d. §1942.5(c)(2); and

e. §1942.5(c)(3).

3. Section 1942.5 is amended by
removing paragraph (b)(1)(ii)(D) and
redesignating paragraphs (b)(1)(ii) (E)
through (L) as paragraphs (b)(1)ii) (D)
through (K) and in newly redesignated
paragraph (b)(1)(ii)(G) by revising the
reference “‘paragraph (b)(1)(ii)(G)” to
read “‘paragraph (b)(1)(ii)(F)” in two
places.

PART 1951—SERVICING AND
COLLECTIONS

4. The authority citation for part 1951
continues to read as follows:

Authority: 5 U.S.C. 301; 42 U.S.C. 1480.

Subpart E—Servicing of Community
and Insured Business Programs Loans
and Grants

5. Section 1951.211 is amended by
adding the sentence ““A civil rights
impact analysis is required.” at the end
of the paragraph.

6. Section 1951.214 is amended by
changing the word “FmHA” to
“Government.”

7. Section 1951.215 (a)(1) is revised to
read as follows:

§1951.215 Grants.

* * * * *

(a) * * *

(1) Servicing actions will be carried
out in accordance with the terms of the
“Association Water or Sewer System
Grant Agreement,” and RUS Bulletin
1780-12, ““Water and Waste Grant
Agreement” (available from any USDA/
Rural Development office or the Rural
Utilities Service, United States
Department of Agriculture, Washington,
D.C. 20250-1500). Grant agreements
with a revision date on or after January
29, 1979, require that the grantee
request disposition instructions from
the Agency before disposing of property
which is no longer needed for original
grant purposes.
* * * * *

Dated: March 17, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-8589 Filed 4-1-98; 8:45 am]
BILLING CODE 3410-15-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 21

Airworthiness Standards for
Acceptance Under the Primary
Category Rule

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Airworthiness Standards
for Acceptance of the Dragonfly Model
333 Helicopter Under the Primary
Category Rule.

SUMMARY: This document announces the
approval of final airworthiness
standards for acceptance of the
Dragonfly Model 333 helicopter under
the primary category rule. The final
airworthiness standards are provided in
this document.

DATES: This final airworthiness standard
is effective March 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Scott Horn, Aerospace Engineer,
Rotorcraft Standards Staff, Rotorcraft
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, Fort Worth, Texas
76193-0110; telephone number (817)
222-5125, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: Any
person may obtain a copy of this
information by contacting the person
named above under FOR FURTHER
INFORMATION CONTACT.
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Background

The primary category rule was created
specifically for the simple, low
performance personal aircraft. Potential
applicants are permitted to propose
airworthiness standards considered
appropriate for the intended product.
Accordingly, the applicant, Dragon Fly,
submitted a request to include the
Italian airworthiness authority’s Very
Light Rotorcraft (VLR) rules into
primary category for rotorcraft.

Dragon Fly justifies this request by
noting that the Italian airworthiness
authority has approved the applicant’s
aircraft in Italy under the VLR rules.
The FAA reviewed the submittal and
chose to list the Italian VLR rules as the
equivalent 14 CFR parts 27 and 33 (parts
27 and 33) rules and, in some cases,
added paragraphs to increase the
requirement.

The FAA issued the proposed
airworthiness standards; request for
comments, on September 3, 1997 (62 FR
49175, September 19, 1997). One
comment was received. The commenter
concurs with the proposed
airworthiness standards. However, the
commenter states that additional
airworthiness requirements are needed
to require the manufacturer to provide
data on the response of the helicopter to
flight control inputs and to require
operational limitations or other
measures for those aircraft that are
highly responsive. The FAA does not
agree that additional requirements are
needed. The response of the rotor and
helicopter to various flight control
inputs will be fully investigated under
the current requirements. To investigate
the need for operational limitations, the
FAA requires a Flight Standardization
Board on all light helicopters. Primary
category helicopters are included in this
requirement.

Additionally, after the publication of
the proposed airworthiness standards,
the FAA met with Dragon Fly to discuss
the certification. The applicant provided
further details of their design which
affect the airworthiness standards to be
listed in the certification basis. Section
27.2 is not required since the safety belt
and shoulder harness requirements will
be addressed in §27.785. Sections
27.65(b) determination of Vy, 27.141(c)
requirements for night operation, 27.303
a safety factor of 1.5 for loads, 27.775
windshield and window requirements,
and 27.1519 weight and center of
gravity limitation requirements will be
added. A wind velocity of 17 knots from
all azimuths will be added to
PCR.143(c) making it equivalent to
27.143(c). Paragraph 27.143(c) will
replace PCR.143(c). The helicopter will

not be configured with wheels, tires,
brakes, floats, cargo or baggage
compartments, skis, or shock absorbers.
Therefore, 88 27.475, 27.477, 27.479,
27.481, 27.483, 27.485, 27.493, 27.497,
27.505, 27.521, 27.731, 27.733, 27.735,
27.737, 27.751, 27.753, 27.755, and
27.787 will be removed. The applicant
also requested VFR night operation.
Therefore, §§27.1381, 27.1383, 27.1385,
27.1387, 27.1389, 27.1391, 27.1393,
27.1395, 27.1397, and 27.1399, will be
added. Section 27.923(l), as published
in the ““Request for Comments” (62 FR
49175, September 19, 1997), should
have read 27.923(i). Section 27.923(h)
has been added because paragraph (h)
was part of the original Dragon Fly
Registro Aeronautico Italiano (RAI) VLR
certification.

The authority citation for these
airworthiness standards is as follows:

42 U.S.C. 7572; 49 U.S.C. 106(g),
40105, 40113, 44701-44702, 44707,
44708, 44711, 44713, 44715, 45303.

Airworthiness Standards for
Acceptance Under the Primary
Category Rule (PCR)

PCR.1 Applicability

(a) This document prescribes
airworthiness standards for the issue of
a type certificate and changes to that
type certificate for the Dragon Fly Model
333, a Primary Category rotorcraft and
its engine.

(b) Each person who applies under
part 21 for a change to this certificate
must show compliance with these
requirements. 27.21; 27.25(a) and (b);
27.27; 27.29; 27.31; 27.33; 27.45(a), (b),
(c), and (d); 27.51; 27.65(b); 27.71;
27.73(a)(1)(1), (@)(1)(iii), and (a)(2)(i);
27.75(a)(1), (@)(2)(i), and (a)(3); 27.79(a),
and (b)(1); 27.141(a), (b)(2), (b)(3) and
(c); 27.143(a), (b), (c), (d), and (e);
27.151; 27.161; 27.171; 27.173; 27.175;
27.177; 27.231; 27.235; 27.239; 27.241,
27.251; 27.301; 27.303; 27.305; 27.307;
27.309; 27.321; 27.337; 27.339; 27.341;
27.351; 27.361; 27.391; 27.395; 27.397;
27.399; 27.411; 27.427; 27.471; 27.473,;
27.501; 27.547; 27.549; 27.561(a), (b)(1),
and (c);

PCR.561(b)(2) Each occupant and
each item of mass inside the cabin that
could injure an occupant are restrained
when subjected to the following
ultimate inertial load factors relative to
the surrounding structure: (i) Upward—
3g. (ii) Forward—29g. (iii) Sideward—3g.
(iv) Downward—9g. 27.571(a), (b), and
(c); 27.601; 27.603; 27.605; 27.607;
27.609; 27.611; 27.613(a);

PCR.613(b) The design values must be
so chosen that the probability of any
structure being understrength because of
material variations is extremely remote.

(c) Values contained in MIL-HDBK-5,
MIL-HDBK-17 Part I, ANC-17 Part II,
ANC-18, MIL-HDBK-23 Part I, and
ANC-23 Part Il must be used unless
shown to be inapplicable in a particular
case.

(d) The strength, detail design, and
fabrication of the structure must
minimize the probability of disastrous
fatigue failure. 27.619; 27.621; 27.623;
27.625;

PCR.625(d) Each seat and safety belt
with harness attachment to the structure
must be shown by analysis, tests, or
both, to be able to withstand the inertia
forces prescribed in PCR.561(b)(2)
multiplied by a fitting factor of 1.33.
27.629; 27.653; 27.659; 27.661; 27.663,;
27.671; 27.673; 27.675; 27.679; 27.681,;
27.683; 27.685; 27.687; 27.691; 27.723;
27.725; 27.727; 27.771; 27.773; 27.775;
27.777; 27.779; 27.783; 27.785 (a), (b),
(c), (&), (M, (9). (h), (i), and (j); 27.807 (a),
(b), and (c); 27.831; 27.853(a), (b), and
(c)(1); 27.855; 27.859(a) and (b); 27.861;
27.863; 27.871; 27.873; 27.901;

PCR.903(a) Engine type certification.
The engine must have an approved type
certificate or meet the requirements
provided in this document for the
engine. The engine must be qualified in
accordance with 33.49(d) or be
otherwise approved for the intended
usage. 27.903(b); 27.907; 27.917; 27.921;
27.923(a), (b), (c), (d), (f), (9), (h) and (i);
27.927; 27.931; 27.935; 27.951;
27.955(a)(1), (2), (3), (4), (5), (6);

PCR.955(a)(7) The fuel filter required
by 27.997 must be blocked to the degree
necessary to provide the highest
pressure drop across the filter prior to
the filter going into bypass. 27.955(b)
and (c); 27.959; 27.961; 27.963 [Amdt.
27-23];

PCR.965 Fuel Tank Tests Each fuel
tank must be able to withstand, without
failure or leakage:

(a) For each conventional metal tank
and nonmetallic tank with walls not
supported by the rotorcraft structure, a
pressure of 3.5 p.s.i.

(b) For each integral tank, the pressure
developed during the maximum limit
acceleration of the rotorcraft with a full
tank, with simultaneous application of
the critical limit structure loads.

(c) For each nonmetallic tank with
walls supported by the rotorcraft
structure and with actual support
conditions, a pressure of 2.0 p.s.i. The
supporting structure must be designed
for the critical loads occurring in the
flight or landing condition combined
with the fuel pressure loads resulting
from the corresponding accelerations.
27.969;

PCR.971 Fuel Tank Sump. (a) Each
fuel tank must have a drainable sump
with an effective capacity in any ground
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attitude to be expected in service of 0.10
percent of the tank capacity or 120 cc,
whichever is greater, unless—

(1) The fuel system has a sediment
bowl or chamber that is accessible for
preflight drainage and has a minimum
capacity; and

(2) Each fuel tank drain is located so
that in any ground attitude to be
expected in service, water will drain
from all parts of the tank to the
sediment bowl or chamber.

(b) Each sump, sediment bowl, and
sediment chamber drain required by
this section must comply with the drain
provisions of paragraph 27.999(b).
27.973; 27.975; 27.977; 27.991; 27.993;
27.995; 27.997; 27.999;

PCR.1011 Engine Qil System: General.

(a) Each engine must have an
independent oil system that can supply
it with the appropriate quantity of oil at
a temperature not above that safe for
continuous operation.

(b) The usable capacity of each oil
system may not be less than the product
of the endurance of the rotorcraft under
critical operating conditions and the
maximum oil consumption of the
engine under the same conditions.

(c) If an engine depends upon a fuel/
oil mixture for lubrication, then a
reliable means of providing it with the
appropriate mixture must be
established. 27.1013; 27.1015; 27.1017;
27.1019(b); 27.1021; 27.1027; 27.1041;
27.1043; 27.1045; 27.1091; 27.1093;
27.1121; 27.1123; 27.1141; 27.1143,;
27.1145; 27.1147; 27.1163; 27.1183;
27.1185; 27.1187; 27.1189; 27.1191,;
27.1193 (a), (b), (c), (d), and (e); 27.1194;
27.1301; 27.1303; 27.1305 (a), (c)
through (m). Paragraph (r) is deleted
from this Notice. It was inadvertently
included in the request for comments
but applies to turbine installations only.
PCR.1305(b) A cylinder head
temperature warning device to indicate
when the temperature exceeds a safe
value. 27.1307; 27.1309 (a) and (c);
27.1321 (a) and (c); 27.1322; 27.1323 (a)
and (b); 27.1325 (a), (c), and (d);
27.1327; 27.1337; 27.1351; 27.1353;
27.1357; 27.1361 (a) and (c); 27.1365;
27.1367; 27.1381; 27.1383; 27.1385;
27.1387, 27.1389; 27.1391; 27.1393;
27.1395; 27.1397; 27.1399; 27.1401,
27.1411; 27.1413; 27.1461; 27.1501;
27.1503; 27.1505; 27.1509; 27.1519;
27.1521; 27.1523; 27.1525; 27.1527,
27.1529; 27.1541; 27.1543; 27.1545;
27.1547; 27.1549; 27.1551; 27.1553;
27.1555; 27.1557 (a), (b), and (d);

PCR.1557(c) Fuel and Oil Filler
Openings Marking. The following apply:

(1) Fuel filler openings must be
marked at or near the filler cover with—

(i) The word ““fuel’;

(ii) For reciprocating engine powered
rotorcraft, the minimum fuel grade; and

(iii) For each two stroke engine
without a separate oil system, the fuel/
oil mixture.

(2) Oil filler openings must be marked
at or near the filler cover with the word
“oil.”

27.1559; 27.1565; 27.1581; 27.1583;
27.1585; 27.1587; 27.1589; 33.5; 33.7 (a)
and (b); 33.8; 33.15; 33.17 (a), (b), (c),
and (e);

PCR.33.19 Engine design and
construction must minimize the
development of an unsafe condition of
the engine between overhaul periods.
33.21; 33.23; 33.25; 33.29(a); 33.31;
33.33; 33.35; 33.37; 33.39;

PCR.33.39(d) For engine lubrication
depending upon oil premixed with fuel
in a declared fixed percentage, it must
be demonstrated that this mixture can
assure appropriate engine lubrication,
throughout the range of conditions in
which the rotorcraft is expected to
operate, to include reduced fuel
consumption conditions. 33.41; 33.42;

PCR.33.43 Vibration test. Each engine
must undergo a vibration survey when
installed in the airframe to show
compliance with 27.907 and 33.33. The
survey must be conducted throughout
the expected operating range of
rotational speed and power of the
engine. Each accessory drive and
mounting attachment must be loaded
with the maximum loads expected in
service. 33.45; 33.47;

PCR.33.49 Endurance Test

(a) The engine must be subjected to an
endurance test that includes a total of 50
hours of operation and consists of the
cycles specified in (b) below.

(b) Each cycle consists of 120 minutes
of run time and must be conducted as
follows:

(1) A start and idle period of 5
minutes.

(2) Increase to takeoff torque and
maximum speed for takeoff torque and
maintain the takeoff condition for a
period of 5 minutes.

(3) Decrease to idle and maintain the
idle condition for 5 minutes.

(4) Increase to takeoff torque and
maximum speed for takeoff torque and
maintain the takeoff condition for a
period of 5 minutes.

(5) Decrease to idle and maintain the
idle condition for 5 minutes.

(6) Increase to takeoff torque and
maximum speed for takeoff torque and
maintain the takeoff condition for a
period of 5 minutes.

(7) Decrease to idle and maintain the
idle condition for 5 minutes.

(8) Increase to 75 percent of maximum
continuous torque and maximum speed

for 75 percent of maximum continuous
torque and maintain this condition for
a period of 15 minutes.

(9) Decrease to idle and maintain the
idle condition for 5 minutes.

(10) Increase to maximum continuous
torque and maximum speed for
maximum continuous torque and
maintain this condition for a period of
60 minutes.

(11) Decrease to idle and maintain the
idle condition for 5 minutes.

(12) Perform an engine shutdown.

(c) During or following the endurance
test the fuel and oil consumption must
be determined. 33.51; 33.53; 33.55;
33.57.

Noise requirements of FAR Part 36
Noise Standards Appendix J amended
by amendments 36-1 through the latest
amendment in effect at the time of Type
Certification.

Issued in Fort Worth, Texas, on March 10,
1998.

Eric Bries,

Assistant Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 98-7411 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-207-AD; Amendment
39-10436; AD 98-07-16]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-300, —400, and —500 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
300, —400, and -500 series airplanes,
that requires interchanging the location
of the hydraulic fuse and the flow
limiter of the standby hydraulic system
of the leading edge. This amendment
also requires replacing the existing
hydraulic fuses in the standby hydraulic
system with new fuses. This
amendment is prompted by reports of a
performance test of the hydraulic fuses,
which revealed that the positioning of
the flow limiter in the existing
configuration, and excessive fusing
volumes of some of the fuses in extreme
cold environment, can adversely affect
the operation of the fuse. The actions
specified by this AD are intended to
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prevent such adversely affected
operation of the fuse, which could result
in the loss of all standby hydraulic
system pressure and consequent
severely reduced controllability of the
airplane during certain flight phases.
DATES: Effective May 7, 1998.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of May 7,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124—-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Kenneth W. Frey, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2673; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737-300, —400, and -500 series
airplanes was published in the Federal
Register on January 7, 1997 (62 FR 947).
That action proposed to require
interchanging the location of the
hydraulic fuse and the flow limiter of
the standby hydraulic system of the
leading edge so that the hydraulic fuse
is positioned upstream of the flow
limiter. That action also proposed to
require replacing the existing hydraulic
fuses in the standby hydraulic system
with new fuses that are not affected by
low temperature operation.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Requests to Revise the Compliance
Times of the Proposed Interchange and
Replacement Actions

The Air Transport Association (ATA)
of America states that one commenter
generally supports the proposed action;
however, this commenter requests an
amended compliance time of 18 months

in lieu of 4,000 flight hours specified in
paragraph (b) of the proposed AD. The
commenter states that such an extension
is needed because of an expected large
demand for these fuses. A second
commenter requests changing the
compliance time to 6,000 flight hours or
2 years, whichever occurs first, because
the hydraulic fuse manufacturer is
unable to support a compliance time of
4,000 flight hours. Another commenter
also requests a change in the
compliance time to 6,000 flight hours.

The FAA concurs partially with these
requests and acknowledges that parts
availability and scheduling may present
problems. The FAA does not concur
with the request to extend the
compliance time from 4,000 flight hours
to 6,000 flight hours, or the request to
change it to 6,000 flight hours or 2
years, whichever occurs first. However,
the FAA has considered the need to
allow additional time to obtain the
number of fuses required for the fleet
and to avoid scheduling problems for
the replacement of discrepant fuses.
Therefore, the FAA has revised
paragraph (b) of the final rule to read:
“Within 18 months or 4,000 flight hours
after the effective date of this AD,
whichever occurs later. . . .” In addition,
for the same reasons, the FAA has
revised the compliance time of
paragraph (a) of the final rule, which is
identical to paragraph (b). The FAA has
determined that extending these
compliance times will not adversely
affect safety.

Requests to Clarify the Summary
Section of the Preamble

Two commenters request a number of
revisions and additions to clarify the
technical content of the “Summary”
Section of the NPRM.

In that section, one commenter
requests that the third sentence be
changed from “* * * and excessive
fusing volumes of some of the fuses, can
adversely affect* * *" to “* * *and
excessive fusing volumes of some of the
fuses in extreme cold environment, can
adversely affect * * *.”” The FAA
concurs with this request and has
changed the final rule accordingly.

Two commenters request that the
statement of unsafe condition be
changed from “* * *in the loss of all
hydraulic system pressure and
consequent severely reduced
controllability of the airplane” to
“* * *in the loss of all standby
hydraulic system pressure and may
reduce the controllability of the airplane
during certain flight phases.” The FAA
concurs partially with these changes.
The FAA has determined that the word
“standby’’ and the phrase ‘‘during

certain flight phases” add clarity and
has revised the final rule accordingly.
However, the FAA does not concur with
the proposed addition of “‘may reduce
the controllability” to the sentence,
because the FAA considers that “could
result in” is more accurate.

Requests to Clarify Additional Sections
of the Preamble

1. “Discussion” Section. In the first
paragraph of this section, one
commenter requests that the second
sentence be changed from ““Results of
that performance test * * *” to *“In the
existing configuration, the standby
leading edge flow limiter is upstream of
the standby leading edge fuse. The
results of the performance test revealed
that this configuration of the flow
limiter and fuse assembly adversely
affects the operation of the fuse.”

In the second paragraph of this
section, one commenter requests
deleting the second sentence and
changing the third sentence from
“* * * gre not affected by this
condition * * *” to “* * * gre not
affected by this condition because
steady state temperatures keep the fluid
warm.”

In the third paragraph of this section,
two commenters request changing the
second sentence from “The hydraulic
fuse is designed to prevent total loss of
the hydraulics systems after a certain
volume of fluid passes through the fuse
within a specified time following the
development of a leak downstream of
the fuse * * *” to ““Hydraulic fuses are
designed to prevent total loss of the
hydraulics system after a certain volume
of fluid (continually/continuously)
passes through the fuse following the
development of a leak downstream of
the fuse.”

2. Explanation of Relevant Service
Information. In the second paragraph of
this section, two commenters request
changing the first sentence from “* * *
new fuses that are not affected by low
temperature operation” to “* * * new
fuses that function in low
temperatures.” These commenters also
request changing the second sentence
from “* * *as a result of fluid
depletion if a leak occurs downstream of
the fuses” to “* * * as a result of a fuse
failing to set following a leak
downstream of the fuses.”

3. Explanation of Requirements of
Proposed Rule. In the first paragraph of
this section, two commenters request
changing the second sentence from
“* * * new fuses that are not affected
by low temperature operation” to
“* * * new fuses that function at/in
low temperatures.”
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Although the FAA acknowledges that
the commenters’ suggested wording in
these sections of the preamble adds
technical clarity, the FAA has
determined that these changes are not
relevant because these sections do not
appear in the final rule.

Requests to Clarify the Body of the AD

One commenter requests changing
paragraph (b) to read: “For airplanes
listed in Boeing Service Bulletin 737—
29-1071 (line numbers 2001 through
2791). * * *” The FAA does not concur
with this request for two reasons. First,
the line number *“2001” is incorrect, and
the correct number (1001) is shown in
the applicability of the proposed AD.
Second, because the line numbers are
included in the applicability of the AD,
it is unnecessary to include them
elsewhere in the AD.

Two commenters request changing
paragraph (b) to read “* * * with new
fuses that are not adversely affected
during low temperature operation.

* * *” The FAA has determined that
this change adds clarity and has
changed the wording of the final rule
accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 1,791 Boeing
Model 737-300, —400, and —500 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
596 airplanes of U.S. registry will be
affected by this AD.

The FAA estimates that it will take
approximately 2 work hours per
airplane to accomplish the required
interchange of the hydraulic fuse and
the flow limiter, and that the average
labor rate is $60 per work hour. The cost
for required parts will be minimal.
Based on these figures, the cost impact
of the required interchange on U.S.
operators is estimated to be $71,520, or
$120 per airplane.

The FAA also estimates that it will
take approximately 4 work hours per
airplane to accomplish the required
replacement, at an average labor rate of
$60 per work hour. Required parts will
be provided by the manufacturer at no
cost to operators. Based on these figures,
the cost impact of the required

replacement on U.S. operators is
estimated to be $143,040, or $240 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-16 Boeing: Amendment 39-10436.
Docket 95-NM-207-AD.

Applicability: Model 737-300, —400, and
—500 series airplanes having line numbers

1001 through 2791 inclusive; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent adversely affected operation of
the fuse, which could result in the loss of all
standby hydraulic system pressure and
consequent severely reduced controllability
of the airplane during certain flight phases,
accomplish the following:

(a) For airplanes listed in Boeing Service
Bulletin 737-29-1070, dated June 8, 1995:
Within 18 months or 4,000 flight hours after
the effective date of this AD, whichever
occurs later, interchange the location of the
hydraulic fuse and the flow limiter of the
standby hydraulic system of the leading edge
so that the hydraulic fuse is positioned
upstream of the flow limiter, in accordance
with Boeing Service Bulletin 737-29-1070,
dated June 8, 1995.

(b) For airplanes listed in Boeing Service
Bulletin 737-29-1071, dated May 16, 1996:
Within 18 months or 4,000 flight hours after
the effective date of this AD, whichever
occurs later, replace the existing hydraulic
fuses in the standby hydraulic system with
new fuses that are not adversely affected
during low temperature operation, in
accordance with Boeing Service Bulletin
737-29-1071, dated May 16, 1996.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Boeing Service Bulletin 737-29-1070,
dated June 8, 1995, and Boeing Service
Bulletin 737-29-1071, dated May 16, 1996.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
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and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
May 7, 1998.

Issued in Renton, Washington, on March
25, 1998.
Darrell M. Pederson,
Acting Manager,
Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 98-8352 Filed 4—1-98; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 96-NM-119-AD; Amendment
39-10432; AD 98-07-12]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Dornier Model 328-100
series airplanes, that currently requires
repetitive tightening of the screws and
quick-release fasteners on the wing/
body fairing panels. This action will
continue to require the repetitive
tightening of these parts on certain
airplanes. This amendment requires the
installation of new fastener systems for
those panels on certain airplanes and
the application of new torque values.
Accomplishment of these actions will
terminate the requirement for repetitive
tightening of the screws and fasteners of
those airplanes. In addition, the AD will
limit the applicability of the existing AD
by removing certain airplanes. This
amendment is prompted by the
manufacturer’s development of new
fastener systems that will not vibrate
and loosen. The actions specified by
this AD are intended to prevent
separation of loosened wing/body
fairing panels from the airplane, which,
if not corrected, could lead to structural
damage to the horizontal or vertical
stabilizer, and potential injury to
persons on the ground.

DATES: Effective May 7, 1998.

The incorporation by reference of
Dornier Service Bulletin SB—328-53—
144, evision 2, dated September 18,
1996, as listed in the regulations, is
approved by the Director of the Federal
Register as of May 7, 1998.

The incorporation by reference of
Dornier Alert Service Bulletin ASB-
328-53-004, dated August 2, 1994,
including Figures 1 and 2 of Annex 1,
as listed in the regulations, was
approved previously by the Director of
the Federal Register as of October 26,
1994 (59 FR 51361, October 11, 1994).
ADDRESSES: The service information
referenced in this AD may be obtained
from FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-21-02,
amendment 39-9043 (59 FR 51361,
October 11, 1994), which is applicable
to all Dornier Model 328-100 series
airplanes, was published in the Federal
Register on June 17, 1997 (62 FR 32699).
The action proposed to supersede AD
94-21-02 to continue to require
repetitive tightening of the screws and
quick-release fasteners on the wing/
body fairing panels. For certain
airplanes, the proposed AD also would
require the installation of new fastener
systems for those panels, and the
application of new torque values.
Accomplishment of these actions would
terminate the requirement for repetitive
tightening of the screws and fasteners of
those airplanes. In addition, the
proposed AD would limit the
applicability of the existing AD by
removing certain airplanes.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. One
commenter, an organization
representing regional airlines,
responded to the invitation for
comments extended in the proposal to
amend part 39. Due consideration has

been given to the comments received
from that commenter.

As noted above, the proposed AD
would require, for certain airplanes, the
installation of new fastener systems and
application of new torque values for the
affected panels. Upon completion of
those modifications, the requirement
presently contained in AD 94-21-02 for
repetitive tightening of the screws and
fasteners would be terminated. Instead
of this required terminating action, the
commenter requests that those
modifications be approved as an
optional terminating action. Operators
could then choose to complete those
modifications or continue performing
the inspections presently required by
AD 94-21-02. The commenter contends
that the inspections currently mandated
by AD 94-21-02 have been shown to be
highly effective in responding to the
airworthiness concern addressed in this
AD. The commenter adds that the
subject fasteners are highly visible. In
addition, the mandated inspection also
is supplemented by general daily
inspection of the panels. Although the
commenter indicates that
accomplishment of the modification is
critical for continued airworthiness, the
ability to accomplish the required
inspections, as well as a lack of in-
service findings, support the contention
that inspections should be allowed to
continue.

The FAA does not concur with the
commenter’s request. The FAA has
determined that long term continued
operational safety will be better assured
by modifications or design changes to
remove the source of the problem rather
than by repetitive inspections. Long
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous repetitive inspections has led
the FAA to consider placing less
emphasis on special procedures and
more emphasis on design
considerations. The FAA, therefore,
does not concur that continued reliance
on the inspections presently required by
AD 94-21-02, as suggested by the
commenter, would provide an adequate
level of safety.

The commenter also requests that if
continued reliance on the inspections
presently required by AD 94-21-02 is
not permitted, the compliance period
for the required modifications should be
extended to 24 months after the
effective date of the AD. In that regard,
the commenter presents economic data
provided by an operator of affected
aircraft.
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The commenter states that the cost
impact information contained in the
proposed rule only identifies eight
affected airplanes. However, the
commenter indicates that one operator
alone operates 13 affected airplanes, and
estimates that, if a 12-month compliance
time is adopted, the cost of retrofit for
that operator will be over $200,000,
including disruption to its airline
schedule.

The FAA concurs with the
commenter’s request to extend the
compliance time for accomplishment of
the modification. The cost impact of the
proposed AD was based on the
assumption that eight airplanes would
be affected. As the commenter notes,
there are now considerably more
affected airplanes in service. In light of
this, the FAA has revised the cost
impact information, below, to specify
that 29 airplanes of U.S. registry will be
affected by this AD.

The FAA'’s intent was that the
modification be accomplished during a
regularly scheduled maintenance visit
for the majority of the affected fleet,
when the airplanes would be located at
a base where special equipment and
trained personnel would be readily
available, if necessary. Based on the
information supplied by the commenter,
the FAA now recognizes that 24 months
will allow the majority of affected
operators to accomplish the
modification within regularly scheduled
maintenance visits. The FAA has
revised paragraph (b) of this final
accordingly. The FAA does not consider
that this extension will adversely affect
safety.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 29 Dornier
Model 328-100 series airplanes of U.S.
registry that will be affected by this AD.

The actions that are currently
required by AD 94-21-02 take
approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
previously required actions on U.S.
operators is estimated to be $5,220, or
$180 per airplane.

The new actions that are required by
this new AD will take approximately
120 work hours per airplane to
accomplish, at an average labor rate of
$60 per work hour. Required parts will
be provided by the manufacturer at no
cost to the operator. Based on these
figures, the cost impact of the new
requirements of this AD on U.S.
operators is estimated to be $208,800, or
$7,200 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9043 (59 FR
51361, ctober 11, 1994), and by adding
a new airworthiness directive (AD),
amendment 39-10432, to read as
follows:

98-07-12 Dornier: Amendment 39-10432.
Docket 96—-NM—-119—-AD. Supersedes AD
94-21-02, Amendment 39-9043.

Applicability: All Model 328-100 airplanes
having serial number 3005 through 3047
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural damage to the
horizontal or vertical stabilizer, and potential
injury to persons on the ground due to
loosened wing/body fairing panels that may
separate from the airplane, accomplish the
following:

Restatement of the Requirements of AD 94—
21-02

(a) Within 25 hours time-in-service after
October 26, 1994 (the effective date of AD
94-21-02, amendment 39-9043), tighten the
screws and quick-release fasteners on the
wing/body fairing panels, in accordance with
Dornier Alert Service Bulletin ASB—328-53—
004, dated August 2, 1994. Repeat these
procedures thereafter at intervals not to
exceed 100 hours time-in-service.

Note 2: The proper torque values are
specified in the alert service bulletin.

New Requirements of this AD

(b) Within 24 months after the effective
date of this AD, modify the left and right top
fairing attachments by installing new fastener
systems and increasing the torque values
applied to these fasteners, in accordance with
Dornier Service Bulletin SB-328-53-144,
Revision 2, dated September 18, 1996.
Accomplishment of this modification
constitutes terminating action for the
repetitive tightening actions required by
paragraph (a) of this AD.

Note 3: Installation of the new fastener
systems and the application of new torque
values accomplished prior to the effective
date of this AD in accordance with Dornier
Service Bulletin SB—328-53-144, dated
December 14, 1995, or Revision 1, dated
January 18, 1996, is considered acceptable for
compliance with the requirements of
paragraph (b) of this AD.
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(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Dornier Service Bulletin SB-328-53—
144, Revision 2, dated September 18, 1996,
and Dornier Alert Service Bulletin ASB-328-
53-004, dated August 4, 1994,

(1) The incorporation by reference of
Dornier Service Bulletin SB—328-53-144,
Revision 2, dated September 18, 1996, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of a
Dornier Alert Service Bulletin ASB—328-53—
004, dated August 2, 1994, including Figures
1 and 2 of Annex 1, as listed in the
regulations, was approved previously by the
Director of the Federal Register as of October
26, 1994 (59 FR 51361, October 11, 1994).

(3) Copies may be obtained from
FAIRCHILD DORNIER, DORNIER Luftfahrt
GmbH, P.O. Box 1103, D-82230 Wessling,
Germany. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 5: The subject of this AD is addressed
in German airworthiness directive 94-009/4,
dated February 1, 1996.

(f) This amendment becomes effective on
May 7, 1998.

Issued in Renton, Washington, on March
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8351 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-50-AD; Amendment
39-10433; AD 98-07-13]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 767-200 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 767—
200 and —300 series airplanes, that
requires a one-time inspection for worn
or broken wire bundles in the ceiling
above the main passenger door and
repair, if necessary; and relocation of
the wire bundles to prevent chafing.
This amendment is prompted by a
report indicating that the opening of the
main passenger door caused the door
liner and a ceiling panel to chafe and
ultimately break wires installed in this
area. The actions specified by this AD
are intended to prevent these wires from
becoming worn or breaking, which
could lead to the failure of several
systems, such as the fuel shutoff valves,
and may contribute to the inability of
the flight crew to stop the flow of fuel
to the engines in the event of an engine
fire.

DATES: Effective May 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 7,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124—2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Oshiro, Aerospace Engineer,
Systems and Equipment Branch, ANM—-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2793; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to

include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 767-200 and —300 series
airplanes was published in the Federal
Register on June 6, 1997 (62 FR 31021).
That action proposed to require a one-
time inspection for worn or broken wire
bundles in the ceiling above the main
passenger door and repair, if necessary;
and relocation of the wire bundles to
prevent chafing.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Request To Add New Service
Information

One commenter requests including
the phrase “‘as amended by Notice of
Status Change 767-33-0052 NSC 01,
dated May 9, 1996” in the final rule
after each reference to Boeing Service
Bulletin 767-33-0052, Revision 1, dated
December 8, 1994. This commenter
states that the Notice of Status Change
(NSC) specifies that a larger wire clamp
is required than was specified in
Revision 1 of the service bulletin.

The FAA concurs. The FAA has
determined that the wire bundle clamp
specified in the previously referenced
service bulletin may be too small for
two of the wire bundles on Model 767—
200 and —300 series airplanes. For this
reason, the FAA considers that the
larger wire clamp specified in the
previously referenced NSC will provide
operators with the proper size clamp,
and has changed the final rule
accordingly.

Request To Change Discussion Section
of Proposal

One commenter requests two changes
to the wording in the Discussion section
of the proposal:

1. In the first sentence of the second
paragraph, which reads ‘‘Because these
wires are connected to such safety
systems as the fuel shutoff valves for the
engines * * *”’ the commenter requests
deleting the word “‘safety’” from “‘safety
system.” The commenter states that it is
incorrect to identify these systems as
“safety systems’ because if any of the
systems fail, a second failure would be
required to cause a safety problem.

The FAA concurs partially. The FAA
does not agree that these systems are
unrelated to safety. When evaluating the
loss of functions that protect the
airplane from hazardous events, the
FAA assumes the existence of the
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hazard. In the case of worn or broken
wiring to the engine fuel shutoff valve,
the FAA considers that the inability of
the flight crew to close the shutoff valve,
given the existence of an engine fire, is
a hazardous condition that warrants
mandatory corrective action. The FAA
considers that changing *‘safety
systems” to ‘‘systems related to airplane
or passenger safety” would add clarity
to the final rule; however, no change to
this final rule is necessary since neither
the Discussion section nor the term
“*safety systems’ appear in the final
rule.

2. In the second sentence of the
second paragraph, the commenter states
that the following statement should be
deleted from the final rule: “*Such
failure of the fuel shutoff valves, for
example, would prevent the flight crew
from stopping the flow of fuel to the
engines in the event of a fire.”” The
commenter states that this statement is
incorrect because ‘‘the subject wiring
failure will affect only the fire handle
electrical path to the fuel shutoff valve.”
The commenter maintains that the
redundant fuel control switch path
would be unaffected by this failure and
that the valve could be closed in case of
an engine fire.

The FAA concurs partially. The FAA
does not agree that the valve could be
closed in case of an engine fire if the
fuel control switch failed; however, the
FAA does agree to clarify the wording
of the final rule in certain sections.

After evaluating the design of the
engine fuel shutoff valve system of the
Model 767 series airplane, the FAA has
determined the following. First,
although in the event of the subject
wiring failure, the fuel shutoff valve
could be closed via the engine fuel
shutoff valve, the ability to close this
valve is dependent on the actuation of
the fuel control switch by the flight
crew before the engine fire handle is
pulled, as specified by the Emergency
Procedures section of the Model 767
Airplane Flight Manual. Second, the
engine fuel shutoff valve cannot be
closed if the fire handle is pulled before
the fuel control switch is placed in the
“Cutoff’” position.

Because of these findings, the FAA
has determined that a procedural
deviation, such as pulling the fire
handle first, could occur under certain
circumstances, which would result in
the inability to stop the flow of fuel to
an engine fire. Further, the FAA has
determined that the final rule should
continue to identify the loss of fuel
shutoff capability as a possible
consequence of the wire chafing
condition.

The Discussion section does not
appear in the final rule; however, the
FAA has changed the wording in the
Summary section of this final rule and
the section that describes the unsafe
condition to address the commenter’s
concern. In these sections the final rule
now reads “Wire bundle damage may
contribute to the inability of the flight
crew to stop the flow of fuel to the
engines in the event of an engine fire”
instead of “* * * would prevent the
flight crew > * *.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 403 Model
767-200 and —300 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 142 airplanes of
U.S. registry will be affected by this AD.

It will take approximately 1 work
hour per airplane to accomplish the
required inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspection on U.S. operators is
estimated to be $8,520, or $60 per
airplane.

It will take approximately 57 work
hours per airplane to accomplish the
required relocation of the wire bundles,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $200 per airplane. Based
on these figures, the cost impact of the
required relocation of the wire bundles
on U.S. operators is estimated to be
$514,040, or $3,620 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-13 Boeing: Amendment 39-10433.
Docket 97-NM-50-AD.

Applicability: Model 767-200 and —300
series airplanes; as listed in Boeing Service
Bulletin 767-33-0052, Revision 1, dated
December 8, 1994, as revised by Notice of
Status Change 767-33-0052 NSC 01, dated
May 9, 1996; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent wires in the area above the
main passenger door from becoming worn or
breaking, which could lead to the failure of
several systems, such as the fuel shutoff
valves, and may contribute to the inability of
the flight crew to stop the flow of fuel to the
engines in the event of an engine fire,
accomplish the following:

(a) Within 12 months after the effective
date of this AD, conduct a one-time
inspection to detect worn or broken wires in
the wire bundles installed above the main
passenger door, in accordance with Boeing
Service Bulletin 767-33-0052, Revision 1,
dated December 8, 1994, as revised by Notice
of Status Change 767-33-0052 NSC 01, dated
May 9, 1996. Prior to further flight, repair any
worn or broken wires and relocate the wire
bundles inboard of this door, in accordance
with the service bulletin. Thereafter, no
further action is required by this AD.

Note 2: Inspection; repair, if necessary; and
relocation of the wire bundles accomplished
prior to the effective date of this AD in
accordance with Boeing Service Bulletin
767-33-0052, dated April 2, 1992, is
considered acceptable for compliance with
the requirements of paragraph (a) of this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Boeing Service Bulletin 767-33-0052,
Revision 1, dated December 8, 1994; as
revised by Notice of Status Change 767-33—
0052 NSC 01, dated May 9, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
May 7, 1998.

Issued in Renton, Washington, on March
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8350 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-245-AD; Amendment
39-10435; AD 98-07-15]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that requires an
internal visual inspection to detect
cracks of the skin and internal doublers
above main entry door 1 at body station
460, and various follow-on actions. This
amendment is prompted by reports
indicating that multiple fatigue cracks
were found in both internal skin
doublers. The actions specified by this
AD are intended to detect and correct
such fatigue cracking, which could
result in reduced structural integrity of
the fuselage and consequent rapid
depressurization of the cabin.

DATES: Effective May 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 7,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
ransport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2776;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747 series airplanes was
published in the Federal Register on
April 25, 1997 (62 FR 20132). That
action proposed to require an internal
visual inspection to detect cracks of the

skin and internal doublers above main
entry door 1 at body station 460, and
various follow-on actions.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request to Revise Method of Counting
Accumulated Flight Cycles

One commenter, the manufacturer,
requests that the FAA expand the
definition of the term “flight cycles” as
used in the compliance times for this
proposed AD. The manufacturer
requests that the FAA specify that, for
the purposes of this AD, flight cycles
that occur while operating with a cabin
differential pressure of 2.0 pounds per
square inch (psi) or less need not be
considered or counted as a flight cycle
when determining the number of flight
cycles relative to the proposed
compliance thresholds. The
manufacturer states that the fuselage
skin in the upper forward portion of the
airplane is almost exclusively subjected
to pressure loading, and there are no
data to support counting all flight cycles
for fatigue or crack growth.

The manufacturer further states that
finite element data indicate that more
than 97 percent of the loading in this
area is directly due to cabin differential
pressure. Similarly, strain gages
installed common to an adjacent lap
splice indicated that ground loading and
flight loading are insignificant when
compared to pressurization loading.

Additionally, the manufacturer states
that if the provision to eliminate
counting flight cycles that occur while
operating with a cabin differential
pressure of 2.0 psi or less is not
permitted, several operators that use
non-pressurized touch-and-go cycles for
crew training will be adversely affected.
The manufacturer also points out that if
operators are required to count all flight
cycles for this rule, some of these
airplanes could be approaching the
13,000 cycle threshold, yet actually
have less than 2,700 flight cycles that
are actually pressurized.

The FAA concurs that, in this case,
flight cycles shall be defined as flight
cycles that have a cabin differential
pressure of more than 2.0 psi. The FAA
has reviewed substantiating data
submitted by the manufacturer and has
determined that the primary fatigue
loading at the subject location (on
Boeing Model 747 series airplanes) is
due to cabin differential pressure cycles
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with an insignificant contribution from
ground and flight loads. Therefore, the
FAA has added a provision to the final
rule that specifies the definition of flight
cycles for the purposes of this AD.

Request to Shorten the Compliance
Time

One group of commenters requests
that the FAA shorten the compliance
time for the initial internal visual
inspection to detect cracks of the skin
and internal doublers from 18 months to
9 months in order to ensure the safety
of the flying public. The commenters
believe that shortening the compliance
time will make the AD process more
effective and will prevent an event
similar to that which occurred in April
1988 on a Model 737 series airplane.

The FAA does not concur that a
shorter compliance time is needed.
After consideration of all the available
information, the FAA concludes that a
reduction of the proposed compliance
time, without prior notice and
opportunity for public comment, is not
warranted. In developing an appropriate
compliance time, the FAA considered
the safety implications and normal
maintenance schedules for
accomplishment of the various
inspections and determined that 18
months was the most cost-effective
compliance time. Further, the proposed
compliance time of 18 months was
arrived at with operator, manufacturer,
and FAA concurrence. To reduce the
compliance time of the proposal would
necessitate (under the provisions of the
Administrative Procedure Act) reissuing
the notice, reopening the period for
public comment, considering additional
comments received, and eventually
issuing a final rule; the time required for
that procedure may be as long as four
additional months. In comparing the
actual compliance date of the final rule
after completing such a procedure to the
compliance date of this final rule as
issued, the increment in time is
minimal. In light of this, and in
consideration of the amount of time that
has already elapsed since issuance of
the original notice, the FAA has
determined that further delay of this
final rule action is not appropriate.
However, if additional data are
presented that would justify a short
compliance time, the FAA may consider
further rulemaking on this issue.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has

determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 880 Boeing
Model 747 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 143 airplanes of
U.S. registry will be affected by this AD.
Each of these airplanes has a left- and
right-side main entry door 1.

It will take approximately 76 work
hours per airplane to accomplish the
required internal visual inspection, at
an average labor rate is $60 per work
hour. Based on these figures, the cost
impact of the internal visual inspection
required by this AD on U.S. operators is
estimated to be $652,080, or $4,560 per
airplane.

Should an operator be required to
accomplish the specified preventative
modification, it will take approximately
100 work hours per airplane to
accomplish, at an average labor rate of
$60 per work hour. Required parts will
cost approximately $1,094 per airplane.
Based on these figures, the cost impact
of the preventative modification (if
accomplished) specified in this AD on
U.S. operators is estimated to be
$1,014,442, or $7,094 per airplane.

It will take approximately 40 work
hours per airplane to accomplish the
required high frequency eddy current
(HFEC) or low frequency eddy current
(LFEC) inspection (i.e., post-
modification), at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the HFEC or
LFEC inspection required by this AD on
U.S. operators is estimated to be
$343,200, or $2,400 per airplane, per
inspection cycle.

Should an operator be required to
accomplish the specified repair, it will
take approximately 212 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$2,602 per airplane. Based on these
figures, the cost impact of the repair (if
accomplished) specified by this AD on
U.S. operators is estimated to be
$2,191,046, or $15,322 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the

national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-15 Boeing: Amendment 39-10435.
Docket 96—NM-245—-AD.

Applicability: Model 747 series airplanes,
having line numbers 207 through 1088
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
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this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking in
the internal skin doublers, which could
result in reduced structural integrity of the
fuselage and consequent rapid
depressurization of the cabin, accomplish the
following:

(a) For airplanes identified as Groups 1
through 10, inclusive, in Boeing Service
Bulletin 747-53A2396, Revision 1, dated
February 22, 1996: Prior to the accumulation
of 13,000 flight cycles, or within 18 months
after the effective date of this AD, whichever
occurs later, perform an internal visual
inspection to detect cracks of the skin and
internal doublers above main entry door 1 at
body station (STA) 460, in accordance with
Part 2—Inspection of the Accomplishment
Instructions of Boeing Service Bulletin 747—
53A2396, Revision 1, dated February 22,
1996. For the purposes of this AD, the
number of flight cycles in which cabin
differential pressure occurs at 2.0 pounds per
square inch (psi) or less need not be counted
when determining the number of flight cycles
that have occurred on the airplane.

(1) If no crack is detected during the
internal visual inspection required by
paragraph (a) of this AD, prior to further
flight, perform an open hole high frequency
eddy current (HFEC) inspection to detect
cracks of the skin and internal doublers
above main entry door 1, in accordance with
Figure 10 of the service bulletin.

(i) If no crack is detected during the open
hole HFEC inspection required by paragraph
(@)(1) of this AD, prior to further flight, install
an external doubler in accordance with Part
4—Modification of the Accomplishment
Instructions of the service bulletin.

(ii) If any crack is detected during the open
hole HFEC inspection, prior to further flight,
perform a visual inspection to detect damage
of the adjacent structure within 20 inches of
the cracks, in accordance with Part 3—Repair
of the Accomplishment Instructions of the
service bulletin. If any damage is detected,
prior to further flight, repair it in accordance
with Part 3—Repair, or the Note specified in
paragraph G. of Part 2—Inspection of the
Accomplishment Instructions of the service
bulletin.

(2) If any crack is detected during the
internal visual inspection required by
paragraph (a) of this AD, prior to further
flight, perform a visual inspection to detect
damage of the adjacent structure within 20
inches of the cracks, in accordance with Part
3—Repair of the Accomplishment
Instructions of the service bulletin. Prior to
further flight following accomplishment of
this visual inspection, repair any cracked
skin or internal doublers, and/or repair
adjacent damaged structure, in accordance
with Part 3—Repair of the Accomplishment
Instructions of the service bulletin.

(b) Perform either an internal surface HFEC
or external low frequency eddy current
(LFEC) inspection to detect damage of the
repaired or modified area, in accordance with
Part 6—After-Repair or After-Modification
Inspection Program of the Accomplishment

Instructions of Boeing Service Bulletin 747—
53A2396, Revision 1, dated February 22,
1996; at the time specified in paragraph (b)(1)
or (b)(2) of this AD, as applicable.

(1) For airplanes identified as Groups 1
through 10, inclusive, in Boeing Service
Bulletin 747-53A2396, Revision 1, dated
February 22, 1996: Inspect within 15,000
flight cycles following accomplishment of
either paragraph (a)(1) or (a)(2) of this AD.

(2) For airplanes identified as Group 11 in
Boeing Service Bulletin 747-53A2396,
Revision 1, dated February 22, 1996: Inspect
prior to the accumulation of 15,000 total
flight cycles.

(c) If no damage is detected during any
inspection required by paragraph (b) of this
AD, repeat the inspections required by
paragraph (b) of this AD at the following
intervals:

(1) If the immediately preceding inspection
was conducted using HFEC techniques,
conduct the next inspection within 6,000
flight cycles.

(2) If the immediately preceding inspection
was conducted using LFEC techniques,
conduct the next inspection within 3,000
flight cycles.

(d) If any damage is detected during any
inspection required by paragraph (b) of this
AD, prior to further flight, repair it in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with Boeing Service Bulletin 747-53A2396,
Revision 1, dated February 22, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, ransport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
May 7, 1998.

Issued in Renton, Washington, on March
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8349 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-62—AD; Amendment
39-10434; AD 98-07-14]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Dornier Model 328-100
series airplanes, that requires revising
the Airplane Flight Manual (AFM) to
modify the limitation that prohibits
positioning the power levers below the
flight idle stop during flight, and to
provide a statement of the consequences
of positioning the power levers below
the flight idle stop during flight. This
amendment is prompted by incidents
and accidents involving airplanes
equipped with turboprop engines in
which the ground propeller beta range
was used improperly during flight. The
actions specified by this AD are
intended to prevent loss of airplane
controllability, or engine overspeed and
consequent loss of engine power caused
by the power levers being positioned
below the flight idle stop while the
airplane is in flight.

DATES: Effective May 7, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 7,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fairchild Dornier, Dornier
Luftfahrt GmbH, P.O. Box 1103, D-
82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
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Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2145; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Dornier Model
328-100 series airplanes was published
in the Federal Register on December 9,
1997 (62 FR 64784). That action
proposed to require revising the
Limitations Section of the Airplane
Flight Manual (AFM) to modify the
limitation that prohibits the positioning
of the power levers below the flight idle
stop while the airplane is in flight, and
to add a statement of the consequences
of positioning the power levers below
the flight idle stop while the airplane is
in flight.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Conditional Support for the Proposal

One commenter supports the intent of
the proposed rule, but remarks that, if
an inherent design problem exists on
the affected airplanes to allow
flightcrews to select the power levers
below the flight idle stop while in flight,
the FAA should consider the addition of
a mechanical means to preclude such
selection. The FAA acknowledges the
commenter’s concern, and may consider
additional rulemaking to address that
concern in the future for certain
airplanes. However, until such final
action is identified, the FAA considers
it appropriate to proceed with issuance
of this AD. No change to the AD is
required.

Proposed Rule Unnecessary: AFM
Already Revised

One commenter, an operator, states
that the proposal is an inappropriate
method of addressing the perceived
unsafe condition. The commenter points
out that, because the manufacturer has
issued a revision to the AFM that
contains the exact wording as the
proposed rule, the proposed rule is
redundant and a waste of taxpayers’
money.

The FAA does not concur with the
commenter’s suggestion that the
proposed rule is redundant. Since the
issuance of the proposal, the
manufacturer has issued Dornier 328—
100 Airplane Flight Manual Temporary
Revision (TR) 02—-099, dated November

18, 1996. The Luftfahrt-Bundesamt
(LBA), which is the airworthiness
authority for Germany, approved this
TR. The FAA acknowledges that the TR
contains the exact wording as that
specified in paragraph (a) of this final
rule. In light of this, the FAA has
revised this final rule to include
insertion of this TR as an additional
method of compliance with the
requirements of paragraph (a) of this
AD.

As explained in the preamble of the
proposed rule, the FAA has received
reports of 14 incidents and/or accidents
involving intentional or inadvertent
operation of the propellers in the
ground beta range during flight on
airplanes equipped with turboprop
engines. Such operation of the
propellers in the beta range during
flight, if not prevented, could result in
an unsafe condition (loss of airplane
controllability, or engine overspeed
with consequent loss of engine power).
The FAA has determined that this
unsafe condition could exist or
eventually develop on the affected
airplanes, and that revising the
Limitations Section of the AFM must be
mandated to ensure that safety is not
degraded. The appropriate vehicle for
mandating such action to correct an
unsafe condition is the airworthiness
directive.

Withdraw Proposed Rule: Pilot
Training Needed

This same commenter states that the
unsafe condition addressed by the
proposal is not a problem with the
airplane itself, but rather with lack of
education for the pilots regarding the
operation of turboprop engines. The
FAA infers that the commenter requests
that the FAA withdraw the proposed
rule.

The FAA does not concur with the
commenter’s request. The requirements
of this final rule will reinforce the
education and training of pilots of
turboprop airplanes by ensuring that the
pilots are aware that the AFM prohibits
operating the power levers below the
flight idle gate in flight and advises of
the consequence of such actions. The
FAA finds that the actions required by
this final rule will ensure that the pilots
are aware of a potential in-flight unsafe
condition.

Withdraw Proposed Rule: Issuance of
AD May Adversely Affect Airplane
Sales

One commenter suggests that the
issuance of the AD may create the
illusion that a unique and dangerous
unsafe condition exists on the airplane.
The commenter further suggests that the

issuance of the AD could cause an
adverse effect on current or future lease
and sales of the airplane. The FAA
infers that the commenter requests that
the proposed rule be withdrawn.

The FAA does not concur. As stated
in the preamble of the proposal, the
identified unsafe condition has been
found to exist on airplanes equipped
with turboprop engines, not just the
airplanes addressed in this particular
AD. The FAA is currently in the process
of addressing the identified unsafe
condition on other airplanes equipped
with turboprop engines. While it is
understandable that a manufacturer
would like to minimize any adverse
implications regarding the safety of its
products, the purpose of an AD is to
correct an identified unsafe condition in
aircraft, regardless of where it is or what
it is caused by. The FAA has
determined that, because of the
identified unsafe condition addressed
by this AD, the continued operational
safety of the airplanes necessitates
issuance of the final rule.

Revise the Cost Estimate

One commenter asserts that the cost
estimate provided in the proposal gives
an erroneous figure because the cost of
an AFM change is not a fixed cost. The
commenter further states that, since
there is no terminating action for the
requirements of the proposed AD, a
record must be made and continuously
maintained. Further, the commenter
notes that additional work and expenses
are incurred if a request for an
alternative method of compliance is
submitted to the FAA.

The FAA does not concur that the
cost estimate should be revised. In this
case, the FAA considers that once the
AFM has been revised in accordance
with the final rule, no further action is
required. Furthermore, the FAA
considers any ‘“additional expense”
incurred by an operator or the FAA (as
a result of requests for approval of an
alternative method of compliance) to be
negligible when compared to the
necessity to ensure the operational
safety of the airplane.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.
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Cost Impact

The FAA estimates that 60 Dornier
Model 328-100 series airplane of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $3,600,
or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-14 Dornier: Amendment 39-10434.
Docket 97-NM—-62—-AD.

Applicability: All Model 328-100 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability,
or engine overspeed and consequent loss of
engine power caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Dornier Model 328-100
Airplane Flight Manual (AFM) to include the
following statements. This action may be
accomplished by inserting a copy of this AD
into the AFM, or by inserting Dornier 328—
100 Airplane Flight Manual Temporary
Revision (TR) 02-099, dated November 18,
1996, into the AFM.

“Power levers selection below Flight Idle
(FI) gate is prohibited during flight.

WARNING: Movement of any power lever
behind the flight idle (FI) gate during flight
could lead to loss of airplane control from
which recovery may not be possible.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) Except as provided by paragraph (a) of
this AD, the AFM revision shall be done in
accordance with Dornier 328-100 Airplane

Flight Manual Temporary Revision (TR) 02—
099, dated November 18, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Fairchild Dornier, Dornier Luftfahrt GmbH,
P.O. Box 1103, D—-82230 Wessling, Germany.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
May 7, 1998.

Issued in Renton, Washington, on March
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8348 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-327—AD; Amendment
39-10445; AD 98-07-23]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A340 series airplanes. This action
requires revising the Airplane Flight
Manual (AFM) to provide the flightcrew
with procedures to prevent thrust loss
during initial climb. This action also
requires installing a new or modified
electronic control unit on each engine,
which, when accomplished, terminates
the requirement for the AFM revision.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified in this AD are
intended to prevent significant thrust
loss during initial climb, which could
result in an increased risk of collision
with obstacles in the initial climb path
of the airplane.

DATES: Effective April 17, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 17,
1998.
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Comments for inclusion in the Rules
Docket must be received on or before
May 4, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
327-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
certain Airbus Model A340 series
airplanes. The DGAC advises that it has
received reports of significant power
loss during initial climb of the airplane.
Such power loss has been attributed to
anomalies in the software installed in
the electronic control unit (ECU) on
each engine. This condition, if not
corrected, could result in an increased
risk of collision with obstacles in the
initial climb path of the airplane.

Explanation of Relevant Service
Information

Airbus has issued A340 Airplane
Flight Manual (AFM) Temporary
Revision 4.03.00/14, dated October 18,
1996, which provides the flightcrew
with revised takeoff procedures to
prevent thrust loss during initial climb.
The revised takeoff procedures involve
turning off one bleed pack and all
engine bleeds prior to takeoff, and
turning them on after thrust reduction
following takeoff. Airbus also has issued
Service Bulletin A340-73-4012,
Revision 1, dated August 25, 1997,
which describes procedures to replace
the existing ECU on each engine with a
new ECU or modify the existing ECU on
each engine. Accomplishment of the
actions in Airbus Service Bulletin
A340-73-4012 eliminates the need for
the AFM revision. Accomplishment of
the actions specified in the service
bulletin is intended to adequately

address the identified unsafe condition.
The DGAC classified the AFM
temporary revision and service bulletin
as mandatory and issued French
airworthiness directive 97-166—065(B),
dated July 30, 1997, in order to assure
the continued airworthiness of these
airplanes in France.

FAA’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.19) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent significant thrust loss during
initial climb, which could result in an
increased risk of collision with obstacles
in the initial climb path. This AD
requires revising the Normal Procedures
Section of the FAA-approved AFM by
incorporating the previously described
temporary AFM revision. This AD also
requires accomplishment of the actions
specified in the service bulletin
described previously. Accomplishment
of the specified actions constitutes
terminating action for the AFM revision.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 1 work hour to
accomplish the AFM revision, at an
average labor rate of $60 per work hour.

Based on this estimate, the cost impact
of this action would be $60 per airplane.

It would take approximately 12 work
hours to accomplish replacement of the
existing ECU’s with new ECU’s, at an
average labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to operators.
Based on this figure, the cost impact of
the replacement required by this AD
would be $720 per airplane.

Should an operator elect the option of
modifying the existing ECU’s instead of
replacing them with new units, the FAA
estimates that 8 work hours per airplane
would be required to modify the
existing ECU’s, at an average labor rate
of $60 per work hour. Based on this
figure, the cost impact of the
modification required by this AD would
be $480 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.
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Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-327-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-23 Airbus Industrie: Amendment
39-10445. Docket 97-NM-327-AD.

Applicability: Model A340-211, -212,
—213, =311, -312, and —313 series airplanes;

on which Airbus Modification 45504
(reference Airbus Service Bulletin A340-73—
4012, evision 1, dated August 25, 1997) has
not been accomplished; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent significant thrust loss during
initial climb, which could result in an
increased risk of collision with obstacles in
the initial climb path of the airplane,
accomplish the following:

(a) Within 5 days after the effective date of
this AD, revise the Normal Procedures
Section of the FAA-approved Airplane Flight
Manual (AFM) to include the information
specified in Airbus A340 AFM Temporary
Revision 4.03.00/14, dated October 18, 1996,
to provide the flightcrew with procedures to
prevent thrust loss during initial climb, as
specified in the temporary revision; and
operate the airplane in accordance with those
limitations and procedures.

Note 2: This may be accomplished by
inserting a copy of Temporary Revision
4.03.00/14 into the AFM. When this
temporary revision has been incorporated
into general revisions of the AFM, the general
revisions may be inserted into the AFM,
provided the information contained in the
general revision is identical to that specified
in Temporary Revision 4.03.00/14.

(b) Within 6 months after the effective date
of this AD, replace the existing electronic
control unit (ECU) on each engine with a new
ECU, or modify the existing ECU on each
engine; in accordance with Airbus Service
Bulletin A340-73-4012, Revision 1, dated
August 25, 1997. After the replacement or
modification has been accomplished, Airbus
A340 AFM Temporary Revision 4.03.00/14,
dated October 18, 1996, may be removed
from the AFM.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The AFM revision shall be done in
accordance with Airbus A340 Airplane Flight
Manual Temporary Revision 4.03.00/14,
dated October 18, 1996. The replacement or
modification shall be done in accordance
with Airbus Service Bulletin A340-73-4012,
Revision 1, dated August 25, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 97-166—
065(B), dated July 30, 1997.

(f) This amendment becomes effective on
April 17, 1998.

Issued in Renton, Washington, on March
26, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8542 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-338-AD; Amendment
39-10446; AD 98-07-24]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A340 series airplanes. This action
requires a rototest inspection for fatigue
cracking of the vertical support beam at
the upper first fastener row of the
actuator attachment fitting of the center
landing gear (CLG), and follow-on
actions. This amendment is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified in this AD are
intended to prevent fatigue cracking in
the vertical support beam that supports
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the CLG actuator attachment fitting,
which could result in reduced structural
integrity of the airplane.

DATES: Effective April 17, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 17,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
May 4, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
338-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’ Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
certain Airbus Model A340 series
airplanes. The DGAC advises that,
during full-scale fatigue tests on a test
article, cracks were found at 22,849
flight cycles at frame 53.2, zones 147
and 148, on the vertical support beam
that supports the actuator attachment
fitting of the center landing gear (CLG).
Such fatigue cracking, if not detected
and corrected in a timely manner, could
result in reduced structural integrity of
the airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A340-53-4043, Revision 02, dated July
18, 1997, which describes procedures
for a rototest inspection (i.e., eddy-
current rotating probe) to detect
cracking of the vertical support beam at
the upper first fastener row of the
actuator attachment fitting of the CLG
(zones 147 and 148).

In addition, Airbus has issued Service
Bulletin A340-53-4030, Revision 1,
dated February 22, 1996, which

describes procedures for replacement of
the CLG actuator attachment fitting with
new parts at frame 53.2, zones 147 and
148, and reinforcement of the vertical
support beam by adding one stiffening
fitting on each side. Accomplishment of
the actions specified in Airbus Service
Bulletin A340-53-4030, Revision 1, is
intended to adequately address the
identified unsafe condition.

The DGAC classified Airbus Service
Bulletin A340-53-4043 as mandatory
and issued French airworthiness
directive 96-105-043(B)R1, dated July
30, 1997, in order to assure the
continued airworthiness of these
airplanes in France.

FAA's Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.19) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires accomplishment
of the actions specified in the service
bulletins described previously, except
as discussed below.

Differences Between Rule and Service
Bulletins

Operators should note that, although
Airbus Service Bulletin A340-53-4043
specifies that the manufacturer may be
contacted for disposition of certain
repair conditions, this AD requires the
repair of those conditions to be
accomplished in accordance with a
method approved by the FAA.

In addition, operators should note
that, for certain airplanes, this AD
mandates the modification described in
Airbus Service Bulletin A340-53—-4030
as terminating action for the repetitive
inspections described in Airbus Service
Bulletin A340-53-4043. [Incorporation
of the terminating actions specified in
Airbus Service Bulletin A340-53-4030
is optional in French airworthiness
directive 96-105-043(B)R1, dated July
30, 1997.]

The FAA has determined that long-
term continued operational safety will
be better assured by design changes to
remove the source of the problem, rather
than by repetitive inspections. Long-
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
the FAA to consider placing less
emphasis on inspections and more
emphasis on design improvements. The
replacement and reinforcement
requirements of this AD are in
consonance with these conditions.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 2 work hours to
accomplish the inspection specified in
this AD, at an average labor rate of $60
per work hour. Based on this figure, the
cost impact of the inspection required
by this AD would be $120 per airplane,
per inspection cycle.

It would require approximately 11
work hours to accomplish the
modifications specified in this AD, at an
average labor rate of $60 per work hour.
Required parts would cost
approximately $2,912 per airplane.
Based on these figures, the cost impact
of the modifications required by this AD
would be $3,572 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
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comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-338-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-24 Airbus Industrie: Amendment
39-10446. Docket 97-NM-338-AD.

Applicability: Model A340 series airplanes
on which Airbus Modification 42606 has not
been accomplished, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in the vertical
support beam that supports the actuator
attachment fitting of the center landing gear
(CLG), which could result in reduced
structural integrity of the airplane,
accomplish the following:

(a) Prior to the accumulation of 6,400 total
flight cycles, or within 30 days after the
effective date of this AD, whichever occurs
later, perform a rototest inspection for fatigue
cracking of the vertical support beam at the
upper first fastener row of the CLG actuator
attachment fitting (zones 147 and 148), in
accordance with Airbus Service Bulletin
A340-53-4043, Revision 02, dated July 18,
1997.

(b) If the inspection accomplished in
paragraph (a) of this AD reveals no cracking,

accomplish either paragraph (b)(1) or (b)(2) of
this AD:

(1) Prior to further flight, replace the CLG
actuator attachment fitting with new parts,
and reinforce the vertical support beam by
adding one stiffening fitting on each side, in
accordance with Airbus Service Bulletin
A340-53-4030, Revision 1, dated February
22,1996. Accomplishment of the
replacement and reinforcement constitutes
terminating action for the requirements of
this AD. Or

(2) Prior to the accumulation of 11,100
total flight cycles, or within 30 days after the
effective date of this AD, whichever occurs
later: Repeat the rototest inspection of the
vertical support beam at the upper first
fastener row of the CLG actuator attachment
fitting (zones 147 and 148), in accordance
with Airbus Service Bulletin A340-53-4043,
Revision 02, dated July 18, 1997.

(i) If the inspection accomplished in
paragraph (b)(2) of this AD reveals no
cracking: Prior to further flight, replace the
CLG actuator attachment fitting with new
parts, and reinforce the vertical support beam
by adding one stiffening fitting on each side,
in accordance with Airbus Service Bulletin
A340-53-4030, Revision 1, dated February
22,1996. Accomplishment of the
replacement and reinforcement constitute
terminating action for the requirements of
this AD.

(i) If the inspection accomplished in
paragraph (b)(2) of this AD reveals any
cracking: Prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
Transport Airplane Directorate.

(c) If the inspection accomplished in
paragraph (a) of this AD reveals any cracking:
Prior to further flight, repair in accordance
with a method approved by the Manager,
International Branch, ANM-116.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The inspections and modifications
required by this AD shall be done in
accordance with the following Airbus service
bulletins, which contain the specified list of
effective pages:



Federal Register/Vol. 63, No. 63/ Thursday, April 2, 1998/Rules and Regulations

16107

Service bulletin referenced and date

Page number

Revision level shown

on page Date shown on page

A340-53-4043, Revision 02, July 18, 1997
A340-53-4030, Revision 1, February 22, 1996

....................................... 1-15
...................................... 1,2,8-9 17 ....ccee
3-7,10-16 ................

July 18, 1997.
February 22, 1996.
March 13, 1995.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 96—-105—
043(B)R1, dated July 30, 1997.

(9) This amendment becomes effective on
April 17, 1998.

Issued in Renton, Washington, on March
26, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8543 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-48—-AD; Amendment
39-10447; AD 98-07-25]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR42-500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Aerospatiale Model
ATR42-500 series airplanes. This action
requires a one-time inspection to
measure the gap between the lower
fairing of the rudder horn and the
vertical stabilizer, and corrective action,
if necessary. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to prevent interference
between the rudder horn and the
vertical stabilizer, which could cause
the rudder to jam, and consequent
reduced controllability of the airplane.
DATES: Effective April 17, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 17,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
May 4, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
48-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
certain Aerospatiale Model ATR42-500
series airplanes. The DGAC advises that
interference between the lower fairing of
the rudder horn and the vertical
stabilizer has been found on an in-
service airplane. Because this condition
has been traced to quality control
problems that occurred during
manufacture, similar interference may
exist on other airplanes of this type.
Such interference, if not detected and
corrected, could cause the rudder to
jam, which could result in reduced
controllability of the airplane.

Explanation of Relevant Service
Information

Aerospatiale has issued Service
Bulletin ATR42-55-0007, dated
November 13, 1997, which describes
procedures for performing a one-time
visual inspection to measure whether
the gap between the lower fairing of the

rudder horn and the vertical stabilizer is
within certain specified limits.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 97-328—
072(B)R1, dated November 19, 1997, in
order to assure the continued
airworthiness of these airplanes in
France.

FAA's Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.19) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent interference between the rudder
horn and the vertical stabilizer, which
could cause the rudder to jam,
consequent reduced controllability of
the airplane. This AD requires
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Differences Between the AD and
Service Bulletin

Operators should note that, although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of inspection results that are
outside certain specified limits, this AD
requires the repair of such conditions to
be accomplished in accordance with a
method approved by the FAA.

In addition, unlike the procedure
described in the service bulletin, this
AD would not permit further flight on
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an interim basis following removal of
the rudder fairing. The FAA has
determined that, because of the safety
implications and possible aerodynamic
or airplane performance consequences
associated with flight with the rudder
fairing removed, any gap between the
lower fairing of the rudder horn and the
vertical stabilizer that is outside the
specified limits must be repaired or
modified prior to further flight, in
accordance with a method approved by
the FAA.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 5 work hours to
accomplish the required actions, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this AD would be $300 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether

additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-48-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-07-25 Aerospatiale: Amendment 39—
10447. Docket 98—NM—48-AD.

Applicability: Model ATR42-500 series
airplanes, as listed in Aerospatiale Service
Bulletin ATR42-55-0007, dated November
13, 1997, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent interference between the rudder
horn and the vertical stabilizer, which could
cause the rudder to jam, and consequent
reduced controllability of the airplane,
accomplish the following:

(a) Within 60 days after the effective date
of this AD, measure the gap between the
lower fairing of the rudder horn and the
vertical stabilizer, in accordance with
Aerospatiale Service Bulletin ATR42-55—
0007, dated November 13, 1997.

(1) If the gap is within the limits specified
in the service bulletin, no further action is
required by this AD.

(2) If the gap is outside the limits specified
in the service bulletin, prior to further flight,
modify the lower fairing of the rudder horn,
in accordance with a method approved by
the Manager, International Branch, ANM—
116, FAA, Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
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21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspection shall be done in
accordance with Aerospatiale Service
Bulletin ATR42-55-0007, dated November
13, 1997. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-328—
072(B)R1, dated November 19, 1997.

(e) This amendment becomes effective on
April 17, 1998.

Issued in Renton, Washington, on March
26, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8565 Filed 4—1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-03-AD; Amendment
39-10440; AD 98-07-19]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Helicopter Systems Model
369F and 369FF Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to McDonnell Douglas
Helicopter Systems (MDHS) Model 369F
and 369FF helicopters, that requires
removing the tail rotor control rod
assembly (rod assembly) and replacing
it with an airworthy rod assembly. This
amendment is prompted by a failure of
a rod assembly during a proof-load test
conducted by the manufacturer. The
actions specified by this AD are
intended to prevent buckling of the rod
assembly when subjected to ultimate
jam loads, loss of tail rotor control, and
subsequent loss of control of the
helicopter.

EFFECTIVE DATE: May 7, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
John L. Cecil, Aerospace Engineer,
ANM-120L, Los Angeles Aircraft
Certification Office, FAA, 3960

Paramount Boulevard, Lakewood,
California 90712, telephone (562) 627—
5229, fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to MDHS Model 369F
and 369FF helicopters was published in
the Federal Register on August 20, 1997
(62 FR 44245). That action proposed to
require removing the rod assembly and
replacing it with an airworthy rod
assembly.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 17 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $4,080.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket maintained in the Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-07-19 McDonnell Douglas Helicopter
Systems: Amendment 39-10440. Docket
No. 97-SW-03-AD.

Applicability: Model 369F and 369FF
helicopters, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 300 hours
time-in-service after the effective date of this
AD, unless accomplished previously.

To prevent buckling of the tail rotor control
rod assembly (rod assembly) when subjected
to ultimate jam loads, loss of tail rotor
control, and subsequent loss of control of the
helicopter, accomplish the following:

(a) Remove the rod assembly, part number
(P/N) 369D27516, and replace it with an
airworthy rod assembly, P/N 369D27516-5.
Replacement of the rod assembly with an
airworthy rod assembly, P/N 369D27516-5,
constitutes a terminating action for the
requirements of this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
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obtained from the Los Angeles Aircraft
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

Issued in Fort Worth, Texas, on March 25,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8584 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-13-AD; Amendment
39-10441; AD 98-07-20]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS 332C, L, and L1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Eurocopter France Model
AS 332C, L, and L1 helicopters that
have not been modified in accordance
with Eurocopter France Modifications
332A07-41.569 and 332A07-66.150.
This action requires revisions to the
Limitations section of the Rotorcraft
Flight Manual (RFM) to prohibit flight
into meteorological conditions that may
produce lightning for helicopters that
are not equipped with lightning-
resistant tail rotor blades. A terminating
action is provided in the AD by the
installation of tail rotor blades having a
lightning-resistant system. This
amendment is prompted by the forced
ditching of a Model AS 332 helicopter
after experiencing a lightning strike. The
actions specified in this AD are
intended to prevent damage to the tail
rotor blades that could result in loss of
a tail rotor blade and subsequent loss of
control of the helicopter.
DATES: Effective April 17, 1998.
Comments for inclusion in the Rules
Docket must be received on or before
June 1, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-13—

AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert McCallister, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5121, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: The
Direction Générale De L’Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on Eurocopter France Model AS
332C, L, and L1 helicopters with tail
rotor blades, part number (P/N)
33A12.0010 or P/N 33A12.0020,
installed. The DGAC advises that due to
a ditching in the North Sea that was
caused by a lightning strike, flight in
foreseeable or confirmed stormy areas is
prohibited for helicopters not equipped
with tail rotor blades that have been
reinforced against lightning strike.

Eurocopter France has issued
Eurocopter France AS 332 Service
Bulletin No. 64.00.22, Revision 1, dated
February 23, 1996, which specifies
replacing the electrical bonding braids
and brackets, and replacing the tail rotor
blades with airworthy blades, P/N
332A12.0050.01. The DGAC classified
this service bulletin as mandatory, and
issued AD 96-099-059(B), dated May 9,
1996, in order to assure the continued
airworthiness of these helicopters in
France.

This helicopter model is
manufactured in France and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Eurocopter France
Model AS 332C, L, and L1 helicopters
of the same type design registered in the
United States, this AD is being issued to
revise the Limitations section of the
RFM to prohibit flight into
meteorological conditions that may
produce lightning for helicopters that
are not equipped with tail rotor blades
that have been reinforced against
lightning strikes. A terminating action is
provided in the AD by the replacement

of the electrical bonding braids and
brackets, and removing the tail rotor
blades and replacing them with
improved lightning-resistant tail rotor
blades.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability of the
helicopter. Therefore, the RFM revision
is required within 30 calendar days and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 4 helicopters
of U.S. registry will be affected by this
proposed AD, that it will take
approximately 1 work hour per
helicopter to revise the RFM, and 6
work hours to replace the electrical
bonding braids and brackets, including
removal and replacement of the tail
rotor blades, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $12,000 to
replace all five tail rotor blades, or
$1000 per blade to reinforce the blades
against lightning strikes, and $490 to
replace the electrical bonding braids
and brackets. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $12,850 per
helicopter, assuming all affected tail
rotor blades and components are
replaced and the RFM is not revised.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
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environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-SW-13-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-07-20 Eurocopter France:
Amendment 39-10441. Docket No. 97—
SW-13-AD.

Applicability: Model AS 332C, L, and L1
helicopters with tail rotor blades, part
number (P/N) 33A12.0010 or P/N
33A12.0020, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 30 calendar
days after the effective date of this AD, unless
accomplished previously.

To prevent damage to the tail rotor blades
that could result in loss of a tail rotor blade
and subsequent loss of control of the
helicopter, accomplish the following:

(a) Revise the Limitations section of the
Rotorcraft Flight Manual (RFM) to include
the following statement:

FLIGHT INTO METEOROLOGICAL
CONDITIONS THAT MAY PRODUCE
LIGHTNING IS PROHIBITED FOR
AIRCRAFT THAT ARE NOT EQUIPPED
WITH TAIL ROTOR BLADES THAT HAVE
BEEN REINFORCED AGAINST
LIGHTNING STRIKES.

This revision may be accomplished by
inserting a copy of this AD into the RFM.

(b) Installation of tail rotor blades, P/N
33A12.0050.01, in accordance with
Eurocopter France Modification (MOD)
332A07-41.569 on the tail rotor hub
modified in accordance with Eurocopter
France MOD 332A33-0001.05, and
replacement of electrical bonding braids in
accordance with MOD 332A07-66.150 is
considered terminating action for the
requirements of this AD.

(c) Remove the RFM limitation after the
installation of modified parts as described in
paragraph (b) of this AD.

Note 2: Eurocopter France AS 332 Service
Bulletin No. 64.00.22, Revision 1, dated
February 23, 1996, pertains to the subject of
this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) This amendment becomes effective on
April 17, 1998.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 96-099-059(B), dated May 9,
1996.

Issued in Fort Worth, Texas, on March 25,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-8583 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-321-AD; Amendment
39-10444]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model Viscount 744, 745,
745D, and 810 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all British Aerospace
Model Viscount 744, 745, 745D, and 810
series airplanes. This amendment
requires repetitive inspections to detect
cracking and corrosion of components
of the engine nacelle subframe structure,
and corrective action, if necessary; and
replacement of any component that has
reached its life limit (safe life) with a
new or serviceable component. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified in this amendment are
intended to ensure periodic replacement
of certain engine nacelle subframe
components that have reached their
maximum life limits. Cracking and
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corrosion of these components, if not
detected and corrected in a timely
manner, could result in reduced
structural integrity of the engine nacelle
subframe structure, separation of the
engine from the airframe, and reduced
controllability of the airplane.

DATES: Effective July 1, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 1, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
May 4, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
321-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this amendment may be obtained from
British Aerospace Regional Aircraft
Limited, Chadderton Division,
Engineering Support, Greengate,
Middleton, Manchester M24 1SA,
England. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom, notified the FAA that an
unsafe condition may exist on all British
Aerospace Model Viscount 744, 745,
745D, and 810 series airplanes. The
CAA advises that it has received reports
of cracking, attributed to fatigue and
stress corrosion, found in the engine
nacelle subframe structure. Such
cracking and corrosion, if not detected
and corrected in a timely manner, could
result in reduced structural integrity of
the engine nacelle subframe structure,
separation of the engine from the
airframe, and reduced controllability of
the airplane.

Explanation of Relevant Service
Information

British Aerospace has issued Viscount
Alert Preliminary Technical Leaflet
(PTL) 500, dated January 1, 1993;
including Appendices 1 through 4
inclusive, dated November 1992, and

Appendix 5, dated October 1992. This
alert PTL describes procedures for the
introduction of a program of inspections
to detect cracking and corrosion of the
components of the engine nacelle
subframe structure. The program
includes a schedule of the maximum
inspection threshold or life limit (safe
life), as applicable, for each component;
and includes procedures for
replacement of any component that has
reached its life limit with a new or
serviceable component. (A life limit is
the operational limit allowed for a part
before it must be replaced.) The CAA
classified this alert PTL as mandatory
and issued British airworthiness
directive 008-06—-94 (undated) in order
to assure the continued airworthiness of
these airplanes in the United Kingdom.

FAA's Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this amendment is being issued
to prevent reduced structural integrity
of the engine nacelle subframe structure,
separation of the engine from the
airframe, and reduced controllability of
the airplane. This amendment requires
the actions specified by the alert PTL
described previously; except as
discussed below.

Differences Between This Amendment
and the Service Information

Operators should note that, unlike the
procedures described in the alert PTL,
this amendment will not permit flight of
any airplane having any strut that has
exceeded its life limit after the initial
inspection specified in the alert PTL.
The FAA has determined that, because
of the safety implications and
consequences associated with exceeding
the life of a life-limited part, any strut
that is found to have exceeded its life
limit must be replaced prior to further
flight.

In addition, while the alert PTL
specifies that any discrepant part be
replaced, this amendment allows
operators the option to repair discrepant
parts, in accordance with a method
approved by the FAA. The FAA has
included this option because small
amounts of corrosion or fatigue damage
may be repairable.

Cost Impact

The FAA estimates that 29 airplanes
of U.S. registry will be affected by this
amendment.

It would require approximately 200
work hours per airplane to replace all
struts when they have reached their life
limits, at an average labor rate of $60 per
work hour. Required parts would cost
approximately $30,000 per airplane.
Based on these figures, the cost impact
on U.S. operators of this action is
estimated to be $1,218,000, or $42,000
per life limit cycle.

Should an operator be required to
perform the visual inspection, it would
take approximately 2 work hours, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
on U.S. operators of this action is
estimated to be $120 per airplane, per
visual inspection cycle.

Should an operator be required to
perform the eddy current inspection, it
would take approximately 2 work hours,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact on U.S. operators of this action
is estimated to be $120 per airplane, per
eddy current inspection cycle.

It would require approximately 200
work hours to perform the detailed
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact on U.S.
operators of this action is estimated to
be $348,000, or $12,000 per airplane,
per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this
amendment were not adopted.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. The FAA
does not anticipate receipt of adverse or
negative comments, since the affected
airplanes may not be operated in a
manner that would require compliance
with this amendment. In accordance
with 14 CFR 11.17, unless a written
adverse or negative comment, or a
written notice of intent to submit an
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adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received; at
that time, the AD number will be
specified, and the date on which the
final rule will become effective will be
confirmed. If the FAA does receive,
within the comment period, a written
adverse or negative comment, or written
notice of intent to submit such a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and an opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
amendment will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-321-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For reasons discussed in the
preamble, | certify that this regulation
(1) is not a “*significant regulatory
action’ under Executive Order 12866;
(2) is not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft Limited
(Formerly British Aerospace Commercial
Aircraft Limited, Vickers-Armstrongs
Aircraft Limited): Amendment 39—
10444. Docket 97-NM—-321-AD.

Applicability: All Model Viscount
744, 745, 745D, and 810 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For

airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the engine nacelle subframe structure,
separation of the engine from the airframe,
and reduced controllability of the airplane,
accomplish the following:

(a) Prior to the accumulation of the number
of landings corresponding to a strut’s life
limit (safe life), as specified in the
“Inspection Threshold Landings” column of
Table One, Two, Three, Four, Five, or Six
(hereinafter referred to as “‘the applicable
Table™), as applicable, provided in British
Aerospace Viscount Alert Preliminary
Technical Leaflet (PTL) 500, dated January 1,
1993, including Appendices 1 through 4
inclusive, dated November 1992, and
Appendix 5, dated October 1992; or within
100 flight hours after the effective date of this
AD; whichever occurs later: Replace any strut
that has reached its life limit, as specified in
the applicable Table, with a serviceable strut,
in accordance with the alert PTL. Thereafter,
replace any strut before it exceeds its life
limit with a serviceable strut in accordance
with the alert PTL, until initiation of the
replacement cycle for that strut, as specified
in paragraph (d) of this AD.

(b) Prior to the accumulation of the number
of landings corresponding to a strut’s
inspection threshold, as specified in the
“Inspection Period Landings’ column of the
applicable Table provided in British
Aerospace Alert Viscount PTL 500, dated
January 1, 1993, including Appendices 1
through 4 inclusive, dated November 1992,
and Appendix 5, dated October 1992; or
within 100 flight hours after the effective
date of this AD; whichever occurs later:
Perform a visual inspection to detect cracking
of the strut end fittings, in accordance with
paragraph 2.1, Part One, Accomplishment
Instructions, of the alert PTL. Repeat the
inspection thereafter at intervals not to
exceed 100 flight hours, until initiation of the
inspection cycle for the respective
component, as specified in paragraph (d) of
this AD.

(c) Prior to the accumulation of the number
of landings corresponding to a strut’s
inspection threshold, as specified in the
“Inspection Period Landings’ column in the
applicable Table provided in British
Aerospace Viscount Alert PTL 500, dated
January 1, 1993, including Appendices 1
through 4 inclusive, dated November 1992,
and Appendix 5, dated October 1992; or
within 200 flight hours after the effective
date of this AD; whichever occurs later:
Perform an eddy current inspection to detect
cracking of the strut end fittings, in
accordance with paragraph 2.1, Part One,
Accomplishment Instructions, of the alert



16114 Federal Register/Vol.

63, No. 63/ Thursday, April 2, 1998/Rules and Regulations

PTL. Repeat the inspection thereafter at
intervals not to exceed 200 flight hours, until
initiation of the inspection cycle for the
respective component, as specified in
paragraph (d) of this AD.

(d) Within 6 months after the effective date
of this AD, perform an inspection (surface
eddy scan, rotating eddy bore, internal
surface eddy scan, or radiographic, as
applicable) to detect cracking and corrosion
of components of the engine nacelle
subframe; and replace any component that
has exceeded its life limit; in accordance
with paragraph 2.2, Part Two,
Accomplishment Instructions, of British
Aerospace Viscount Alert PTL 500, dated
January 1, 1993, including Appendices 1
through 4 inclusive, dated November 1992,
and Appendix 5, dated October 1992. Repeat
the inspection(s) and replacement(s)
thereafter at intervals not to exceed the
inspection threshold or safe life for the
applicable component, as specified in the
“Inspection Period Landings” or the
“Inspection Threshold Landings’ column
(respectively) of the applicable Table of the
alert PTL. Accomplishment of the initial
inspections/replacements for all struts as
required by this paragraph constitutes
terminating action for the inspection/
replacement requirements of paragraphs (a),
(b), and (c) of this AD.

(e) If any crack or corrosion is found during
any inspection required by this AD: Prior to
further flight, accomplish the actions
required by either paragraph (e)(1) or (e)(2) of
this AD, and continue to follow the
inspection and replacement schedule in
accordance with the applicable Table.

(1) Replace the discrepant component with
a serviceable component. Or

(2) Repair the discrepant part in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) The actions shall be done in accordance
with British Aerospace Alert Preliminary
Technical Leaflet 500, dated January 1, 1993;
including Appendices 1 through 4 inclusive,
dated November 1992, and Appendix 5,
dated October 1992. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from British Aerospace Regional

Aircraft Limited, Chadderton Division,
Engineering Support, Greengate, Middleton,
Manchester M24 1SA, England. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in British airworthiness directive 008-06-94
(undated).

(i) This amendment becomes effective on
July 1, 1998.

Issued in Renton, Washington, on March
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-8538 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD07-98-014]
RIN 2115-AE46

Special Local Regulations: Intracoastal
Waterway, St. Augustine, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: Special local regulations are
being adopted for the “Blessing of the
Fleet”” ceremony on the Matanzas River
in St. Augustine, Florida. The event will
be held from 11 a.m. to 3 p.m. Eastern
Standard Time (EST) on April 5, 1998.
The regulations are needed to provide
for the safety of life on navigable waters
during the event because of the
expected concentration of participant
and spectator craft in a limited area of
the Matanzas River.

DATES: These regulations become
effective at 9 a.m. and terminate at 3
p.m. EST on April 5, 1998.

FOR FURTHER INFORMATION CONTACT:
Ensign G. Watson, Coast Guard Group
Mayport, Florida. Tel: (904) 247—7398.
SUPPLEMENTARY INFORMATION:

Background and Purpose

The event requiring this regulation is
a “Blessing of the Fleet” ceremony.
There will be approximately 150
participating vessels in single file,
parade style formation, transiting the
Intracoastal Waterway on the Matanzas
River from the Bridge of Lions south to
Daybeacon number #2, and returning
north to the Bridge of Lions.
Approximately ten spectator craft are
expected. The total number of vessels in
the regatta area create an extra hazard to

the safety of life on the navigable
waters, requiring that vessel traffic
control be implemented within the area.

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impractical. The information
concerning the event was not received
until January 28, 1998, leaving
insufficient time to publish proposed
rules prior to the event or to provide a
delayed effective date.

Regulatory Evaluation

This action is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. The regulated area
will be in effect for a total of six hours
on the date of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
field and governmental jurisdictions
with populations of less than 50,000.

Therefore, the Coast Guard certifies
under section 605(b) that this rule will
not have a significant effect upon a
substantial number of small entities
because the regulations are only in
effect in a limited area for six hours on
the day of the event.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
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12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined pursuant to section
2.B.2.a (CE #34(h)) of Commandant
Instruction M17475.1C that this action
is categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temproary Regulations

In consideration of the foregoing, the
Coast Guard amends Part 100 of Title
33, Code of Federal Regulations, as
follows

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35

2. A new temporary section 100.35-
TO07-014 is added to read as follows:

§100.35-TO7-014 Special Local
Regulations; Intracoastal Waterway; St.
Augustine, FL.

(a) Regulated area. The regulated area
is located in the waters of the Matanzas
River, Intracoastal Waterway, St.
Augustine, Florida. Its northern
boundary is formed by the Bridge of
Lions. The western boundary begins
where the Bridge of Lions meets the
west bank of the Matanzas River and
runs along the west bank of the river to
approximate position 29-52.1N, 081—
18.2W. The southern boundary is
formed by a line, perpendicular to the
centerline of the Matanzas River, drawn
from Fish Island Mariana Daybeacon #2,
(LLNR 39080), in approximate position
29-52.IN, 081-18.2W (near the entrance
of the San Sebastian River), to the west
bank of the Matanzas River. the eastern
boundary is formed by the eastern bank
of the Matanzas River. All coordinates
referenced use Datum: NAD 83.

(b) Special local Regulations. (1) Entry
into this regulated area, by other than
parade participants or spectator craft, is
prohibited, unless authorized by the
Patrol Commander. After termination of
the “Blessing of the Fleet’”” ceremony, all
vessels may resume normal operations.

(2) Spectator craft will be allowed to
enter the regulated area; however, vessel
mooring, anchoring, and movement
restrictions will be directed by Coast

Guard and local law enforcement
officials.

(3) The Bridge of Lions will remain in
the closed position during the event.

(c) Date. This section becomes
effective at 9 a.m. and terminates at 3
p.m. EST on April 5, 1998.

Dated: March 18, 1998.
[FR Doc. 98-8255 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD7-98-017]

RIN 2115-AE46

Special Local Regulations; Fort
Lauderdale, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: Special local regulations are
being adopted for the start of the Fort
Lauderdale-Baltimore leg of the 1997-98
Whitbread Round the World Sailboat
Race. The event will be held offshore of
Fort Lauderdale on April 19, 1998. The
regulations are needed to provide for the
safety of life on navigable waters during
the event.

DATES: These regulations become
effective at 12 p.m. and terminate at 1
p.m. EDT on April 19, 1998.

FOR FURTHER INFORMATION CONTACT:
QMCS Thomas E. Kjerulff, Coast Guard
Group Miami, Florida at (305)535-4492.

SUPPLEMENTARY INFORMATION:

Background and Purpose

Whitbread Race Americas Inc., is
sponsoring the start of the Fort
Lauderdale to Baltimore leg of the 1997—
98 Whitbread Round the World Sailboat
Race. The event will be held on April
19, 1998: from 12:10 p.m. to 1 p.m.
These regulations will create two
regulated areas one mile offshore of Fort
Lauderdale, Florida, for the start and
turning point of the race involving the
ten 60 foot offshore racing sailboats
participating. Entry into the regulated
areas will be prohibited to non-
participating vessels. These regulations
are necessary for the protection of life
on the navigable waters of the United
States, as there will be approximately
two thousand spectator craft in the
vicinity.

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for these regulations and
good cause exists for making it effective
in less than 30 days after Federal

Register publication. Following normal
rulemaking procedures would have
been impracticable, as there was not
sufficient time remaining after notice of
the event to publish proposed rules or
to provide for a delayed effective date.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Cost Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.
Entry into the regulated area is
prohibited for only 3 hours on the day
of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“*Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
field and governmental jurisdictions
with populations of less than 50,000.

Therefore, the Coast Guard certifies
under section 5 U.S.C. 605(b) that this
rule would not have a significant
economic impact on a substantial
number of small entities as the
regulations will only be in effect for
approximately 3 hours in a limited area
off Fort Lauderdale.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined pursuant to section
2.B.2.a (CE#34(h)) of Commandant
Instruction M16475.1C that this action
is categorically excluded from further
environmental documentation.
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List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends Part 100 of Title
33, Code of Federal Regulations, as
follows.

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary section 100.35-T07—
017 is added to read as follows:

§100.35-T07-017 Whitbread Race; Fort
Lauderdale, FL

(a) Regulated Areas (all coordinates
reference Datum: NAD 1983). (1) A
regulated area is established for the
starting line by a line joining the
following corner points: Corner point 1:
26—-07.9N—080-04.4W, Corner point 2:
26—-07.1N—080-04.4W, Corner point 3:
26—-07.9N—080-05.6W, Corner point 4:
26-07.1N—080-05.6W.

(2) A regulated area is established for
the turning point by a line joining the
following corner points: Corner point 1:
26-10.1N—080-04.6W, Corner point 2:
26-10.1N—080-05.2W, Corner point 3:
26-10.9N—080-04.6W, Corner point 4:
26-10.9N—080-05.2W.

(b) Special local regulations. (1) Entry
into the regulated area by other than
event participants is prohibited unless
otherwise authorized by the Patrol
Commander. After departure of
participants from the regulated area,
traffic may resume normal operations.

(2) A succession of not fewer than 5
short whistle or horn blasts from a
patrol vessel will be the signal for any
and all vessels to take immediate steps
to avoid collision. The display of an
orange distress smoke signal from a
patrol vessel will be the signal for any
and all vessels to stop immediately.

(c) Dates. This section is effective at
12 p.m. and terminates at 1 p.m. EDT on
April 19, 1998.

Dated: March 18, 1998.

Norman T. Saunders,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 98-8254 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD01-97-004]

RIN 2115-AA97

Security Zone: Dignitary Arrival/

Departure Logan International Airport,
Boston, MA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent, four-sector
security zone on the waters around
Logan International Airport, above the
Callahan Tunnel, Sumner Tunnel, Ted
Williams Tunnel, and around any
designated vessel, to protect the
President, Vice President and visiting
heads of foreign states or foreign
governments during their arrival,
departure and transits to and from
Logan International Airport.

DATES: This rule is effective on June 1,
1998.

ADDRESSES: The comments and other
material referred to in this preamble are
available for inspection or copying at
the Marine Safety Office, Boston, MA,
during normal working hours between
the hours of 7:30 a.m. and 3:30 p.m.,
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT: LT
Michael H. Day or MSTC Daniel J.
Dugery, Coast Guard Marine Safety
Office, Boston, MA,; telephone (617)
223-3000.

SUPPLEMENTARY INFORMATION:

Regulatory History

On January 8, 1998, the Coast Guard
published a Notice of Proposed
Rulemaking titled ““Security Zone:
Dignitary Arrival/Departure Logan
International Airport, Boston, MA” in
the Federal Register (63 FR 1089). The
comment period ended March 9, 1998.
The Coast Guard received two letters
commenting on this proposal. These
comments have been incorporated into
this final rule. No public hearing was
requested and none was held.

Background and Purpose

Boston Massachusetts is visited by the
President or Vice President of the
United States, or visiting heads of
foreign states or foreign governments an
average of 24 times per year. Often these
visits are on short notice. The President,
Vice President, and visiting heads of
foreign states or foreign governments
require Secret Service protection. The

President, Vice President, and visiting
heads of foreign states or foreign
governments arrive at Logan
International Airport and then transit to
locations throughout Boston by car or
boat. Due to the sensitive nature of these
visits, a security zone is needed.
Standard security procedures are
enacted to ensure the proper level of
protection to prevent sabotage or other
subversive acts, accidents, or other
activities of a similar nature. In the past,
temporary security zones were
requested by the U.S. Secret Service
with limited notice for preparation by
the U.S. Coast Guard. This regulation
establishes a permanent four-sector
security zone that can be activated upon
the request of the U.S. Secret Service
pursuant to their authority under 18
U.S.C. 3056. The security zone sections
will be as follows:

Sector one will go into effect 15
minutes prior to the scheduled landing
or takeoff of the aircraft carrying the
President, Vice President, or visiting
heads of foreign states or foreign
governments at Logan International
Airport. Sector one will preclude all
vessels from approaching within three
hundred yards of the Logan
International Airport shoreline, bound
on the west by a line drawn between
positions 42°22'45"N, 071°01'05"'"W and
42°21'48"N, 071°01'45"W (NAD 1983).

Sector two will go into effect 15
minutes before the vehicle carrying the
President, Vice President, or visiting
heads of foreign states or foreign
governments enters the Callahan Tunnel
or Sumner Tunnel. Sector two may
preclude vessels, as necessary, from
entering an area of the main ship
channel, Boston Inner Harbor, fifty
yards in all directions from a point
directly above the Callahan Tunnel or
the Sumner Tunnel.

Sector three will go into effect 15
minutes before the vehicle carrying the
President, Vice President, or visiting
heads of foreign states or foreign
governments enters the Ted Williams
Tunnel. Sector three may preclude
vessels, as necessary, from entering an
area of the main ship channel, Boston
Inner Harbor, fifty yards in all directions
from a point directly above the Ted
Williams Tunnel.

Sector four will go into effect 15
minutes before the President, Vice
President, or visiting heads of foreign
states or foreign governments board the
designated transport vessel. Sector four
will preclude all vessels from
approaching within three hundred yards
in all directions from the designated
vessel transporting the dignitaries
between Logan International Airport
and any location in Boston Harbor.
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The activation of a particular sector of
this security zone will be announced via
Safety Marine Information Broadcasts
and/or by locally issued notices.

Discussion of Comments and Changes

Responses to the Notice of Proposed
Rulemaking provided a number of
specific comments on the proposed rule.
The letters expressed concern over the
potential impact this rule could have on
the port community.

One comment expressed a concern of
local shipping agencies that this rule
would close the waters over the
Callahan Tunnel, Sumner Tunnel, and
Ted Williams Tunnel for extended
periods of time. In response to this
comment, the wording of sections two
and three of the security zone has been
changed from “will preclude all
vessels” to “may preclude vessels, as
necessary.” In the past, when enforcing
a temporary security zone over these
tunnels, the Coast Guard vessel(s) on
scene had the option whether to allow
vessels to transit through the temporary
security zone or to close the waterway
to all vessel transits. This option
remains.

Another comment expressed concern
that the security zone around the
designated transport vessel moving the
President, Vice President, or visiting
heads of foreign states or foreign
governments could cause obstructions
and delays to commercial deep draft
vessels transiting Boston Inner harbor.

Discussions with the U.S. Secret
Service and an examination of past
temporary security zone enforcement
practices has shown that transport
vessels moving the President, Vice
President, or visiting heads of foreign
states or foreign governments across the
harbor have allowed commercial vessels
to transit through the area rather than
impede the transit of a commercial
vessel.

The last comment indicated that a
security zone, two hours in duration,
would place an unnecessary delay on
vessels transiting the port. In view of
this comment, the wording under
Regulatory Evaluation has been changed
from *‘less than two hour duration” to
“less than one half-hour duration.” This
reflects the average time temporary
security zones have been in effect for
inbound and outbound transits to Logan
Airport.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the

Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. The Coast Guard
anticipates that this security zone will
be activated an average of 24 times per
year. Costs resulting from these
regulations, if any, will be minor and
have no significant adverse financial
effect on vessel operators as the
activation of any one of the sectors of
this security zone will be less than one
half-hour duration. Deep draft vessel
traffic, fishing vessels, and tour boats
may experience slight delays in
departures or arrivals, however, the
delays are minimal relative to the highly
significant national security interest in
protecting the President, Vice President,
and visiting heads of foreign states or
foreign governments visiting Boston.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities”” may include
(1) small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

For the reasons addressed under the
Regulatory Evaluation above, the Coast
Guard finds that this rule will not have
a significant impact on a substantial
number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this rule and
concluded that, under section
2.B.2.e.(34)(g) of Commandant
Instruction M16475.1B (as revised by 59
FR 38654, July 29, 1994), this rule is
categorically excluded from further

environmental documentation. A
Categorical Exclusion Determination
and an Environmental Analysis
Checklist are included in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For reasons set out in the preamble,
the Coast Guard amends 33 CFR Part
165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Section 165.113, is added to read as
follows:

§165.113 Security zone: Dignitary arrival/
departure Logan International Airport,
Boston, MA

(a) Location. The permanent security
zone consists of four sectors that may be
activated in part, or in whole, upon the
request of the U.S. Secret Service. These
zones are for the protection of the
President or Vice President of the
United States, as well as visiting heads
of foreign states or foreign governments
arriving at, or departing from, Logan
International Airport and as determined
by the transit route across Boston
Harbor. The security zone will be as
follows:

(1) Sector one will go into effect 15
minutes prior to the scheduled landing
or takeoff of the aircraft carrying either
the President, Vice President, or visiting
heads of foreign states or foreign
governments at Logan International
Airport. Sector one will preclude all
vessels from approaching within three
hundred yards of the Logan
International Airport shoreline, bound
on the west by a line drawn between
positions 42°22'45"N, 071°01'05""W and
42°21'48"N, 071°01'45"W (NAD) 1983).

(2) Sector two will go into effect 15
minutes before the vehicle carrying the
President, Vice President, or visiting
heads of foreign states or foreign
governments enters the Callahan Tunnel
or Sumner Tunnel. Sector two may
preclude vessels, as necessary, from
entering an area of the main ship
channel, Boston Inner Harbor; fifty
yards in all directions from a point
directly above the Callahan Tunnel or
Sumner Tunnel.

(3) Sector three will go into effect 15
minutes before the vehicle carrying the
President, Vice President, or visiting
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heads of foreign states or foreign
governments enters the Ted Williams
Tunnel. Sector three may preclude
vessels, as necessary, from entering an
area of the main ship channel, Boston
Inner Harbor, fifty yards in all directions
from a point directly above the Ted
Williams Tunnel.

(4) Sector four will go into effect 15
minutes before the President, Vice
President, or visiting heads of foreign
states or foreign governments board the
designated transport vessel. Sector four
will preclude all vessels from
approaching within three hundred yards
in all directions from the designated
vessel transporting the President, Vice
President, or visiting heads of foreign
states or foreign governments between
Logan International Airport and any
location in Boston Harbor.

(5) The activation of a particular
sector of this security zone will be
announced via Safety Marine
Information Broadcasts and/or by
locally issued notices.

(b) Regulations. (1) The general
regulations covering security zones
contained in 33 CFR 165.33 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a Coast Guard vessel via siren,
radio, flashing light, or other means, the
operator of a vessel shall proceed as
directed.

Dated: March 18, 1998.

J. L. Grenier,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 98-8259 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF JUSTICE
48 CFR Chapter 28

Justice Acquisition Regulations;
Implementation of the Federal
Acquisition Reform Act, the Federal
Acquisition Streamlining Act and the
National Performance Review
Recommendations

AGENCY: Justice Management Division,
Justice.

ACTION: Final rule.

SUMMARY: The Department of Justice
(DOJ) has rewritten 48 CFR Chapter 28,
the Justice Acquisition Regulations, in
its entirety in order to implement
regulatory changes resulting from the

Federal Acquisition Reform Act, the
Federal Acquisition Streamlining Act
and to implement recommendations of
the National Performance Review. This
effort creates a new JAR that is simpler
and less burdensome. This 1998 version
of the JAR supersedes the 1985 version
and all amendments (Justice Acquisition
Circulars 85-1 through 97-1) issued
prior to the date of publication of this
final rule.

EFFECTIVE DATE: April 2, 1998.

FOR FURTHER INFORMATION CONTACT:

Janis Sposato, Procurement Executive,
Justice Management Division (202) 514—
3103.

SUPPLEMENTARY INFORMATION:
A. Background

This final rule revises 48 CFR chapter
28 in its entirety. A proposed rule with
request for comments was published in
the Federal Register on January 9, 1998.
The final rule differs from the proposed
rule to make editorial corrections and
incorporate comments as appropriate.

No comments were received from
other than DOJ components. The
comments were considered in
developing the final rule.

B. Regulatory Flexibility Act

The Department of Justice certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because the amendment sets forth
internal departmental procedures.

C. Paperwork Reduction Act

The final rule imposes no new
information collection requirements that
require approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980
(Pub. L. 96-511). All information
collection requirements have been
submitted to OMB. In those cases where
an OMB control number has been
assigned, the control number is
included in the regulation.

List of Subjects in 48 CFR Parts 2801
through 2852

Government procurement.
Stephen R. Colgate,

Assistant Attorney General for
Administration.

For the reasons set out in the
preamble, Chapter 28 of Title 48 of the
Code of Federal Regulations is revised
as set forth below.

CHAPTER 28—DEPARTMENT OF JUSTICE

Subchapter A—General

Part 2801—Department of Justice Acquisition
Regulation System

Part 2802—Definitions of Words and Terms

Part 2803—Improper Business Practices and
Personal Conflicts of Interest

Part 2804—Administrative Matters

Subchapter B—Competition and

Acquisition Planning

Part 2805—Publicizing Contract Actions

Part 2806—Competition Requirements

Part 2807—Acquisition Planning

Part 2808—Required Sources of Supplies and
Services

Part 2809—Contractor Qualifications

Part 2811—Describing Agency Needs

Part 2812—Acquisition of Commercial Items

Subchapter C—Contracting Methods and

Contract Types

Part 2813—Simplified Acquisition
Procedures

Part 2814—Sealed Bidding

Part 2815—Contracting By Negotiation

Part 2816—Types of Contracts

Part 2817—Special Contracting Methods

Subchapter D—Socioeconomic Programs

Part 2819—Small Business Programs

Part 2822—Application of Labor Laws to
Government Acquisitions

Part 2823—Environment, Conservation,
Occupational Safety, and Drug-Free
Workplace

Part 2824—Protection of Privacy and
Freedom of Information

Part 2825—Foreign Acquisition

Subchapter E—General Contracting

Requirements

Part 2828—Bonds and Insurance

Part 2829—Taxes

Part 2830—Cost Accounting Standards (CAS)
Administration

Part 2831—Contract Cost Principles and
Procedures

Part 2832—Contract Financing

Part 2833—Protests, Disputes, and Appeals

Subchapter F—Special Categories of
Contracting
Part 2834—Major System Acquisition

Subchapter G—Contract Management

Part 2842—Contract Administration

Part 2845—Government Property

Part 2846—Quality Assurance

Subchapter H—Clauses and Forms

Part 2852—Solicitation Provisions and
Contract Clauses

Subchapter A—General

Part 2801—Department of Justice
Acquisition Regulations System

Subpart 2801.1—Purpose, Authority,
Issuance

2801.101 Purpose.

2801.106 OMB approval under the
Paperwork Reduction Act.

Subpart 2801.2—Administration

2801.270-1 Revisions.
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Subpart 2801.3—Agency Acquisition
Regulations

2801.304 Agency control and compliance
procedures.

Subpart 2801.4—Deviations From the FAR
and JAR

2801.403 Individual deviations.

2801.404 Class deviations.

2801.470 Requests for class deviations.

Subpart 2801.6—Career Development,

Contracting Authority, and Responsibilities

2801.601 General.

2801.602 Contracting officers.

2801.602-3 Ratification of unauthorized
commitments.

2801.603 Selection, appointment and
termination of appointment.

2801.603-1 Department of Justice
Acquisition Career Management
Program.

2801.603-3 Appointment.

Subpart 2801.70—Contracting Officer’s
Technical Representative
2801.7001-701 General.
2801.7001-702 Selection, appointment, and
limitation of authority.
Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2801.1—Purpose, Authority,
Issuance

2801.101 Purpose.

(a) The Justice Acquisition
Regulations (JAR) in this chapter are
established to provide procurement
regulations that supplement the Federal
Acquisition Regulation (FAR), 48 CFR
chapter 1. As such, the regulations
contained in the JAR will include
coverage of only those areas where
agency implementation is required by
the FAR, or where Department of Justice
(DOJ) policies and procedures exist that
supplement FAR coverage and directly
affect the contractual relationship
between the Department and potential
or existing contractors. The JAR will not
repeat FAR coverage.

(b) The FAR contains many references
to agency procedures. If the JAR does
not include supplemental guidance
under the corresponding part or subpart,
it is because the FAR language is
considered to be sufficient. In those
instances where the JAR states ““in
accordance with bureau procedures,” it
does not mean that the bureau must
have a procedure. It is intended that the
bureau procedures are to be followed if
they exist, however, it does not mean
that the bureau must have a formal
written procedure. Where both the JAR
and bureau procedures do not address a
FAR subject, the FAR guidance is to be
followed.

(c) The JAR is not a complete system
of regulations and must be used in
conjunction with the FAR.

2801.106 OMB approval under the
Paperwork Reduction Act.

The Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35) and the Office of
Management and Budget’s (OMB)
implementing regulations at 5 CFR part
1320, require that reporting and record
keeping requirements affecting 10 or
more members of the public be cleared
by that office. The OMB control number
for the collection of information under
48 CFR chapter 28 is 1103-0018.

Subpart 2801.2—Administration

2801.270-1 Revisions.

In addition to changes published in
the Federal Register, the JAR will be
amended by issuance of Justice
Acquisition Circulars (JACs) containing
loose-leaf replacement pages which
revise parts, subparts, sections,
subsections, paragraphs or
subparagraphs. A vertical bar (edit bar)
at the beginning or end of a line
indicates that a change has been made
within that line.

Subpart 2801.3—Agency Acquisition
Regulations

2801.304 Agency control and compliance
procedures.

Pursuant to FAR 1.304, the
Procurement Executive (PE) is
responsible for ensuring that bureau
acquisition regulations and directives
do not restrain the flexibilities found in
the FAR. For this reason, bureau
acquisition regulations shall be
forwarded to the PE upon issuance. The
PE reserves the right to revoke the
regulations and directives in this
chapter if they are determined to be
restrictive.

Subpart 2801.4—Deviations From the
FAR and JAR

2801.403 Individual deviations.
Individual deviations from the FAR or
the JAR shall be approved by the head
of the contracting activity (HCA). A
copy of the deviation shall be included
in the contract file. Copies of all
deviations will be provided to the PE.

2801.404 Class deviations.

Requests for class deviations from the
FAR or the JAR shall be submitted to the
PE. The PE will consult with the
chairperson of the Civilian Agency
Acquisition Council, as appropriate, and
send his/her recommendations to the
Assistant Attorney General for
Administration (AAG/A). The AAG/A
will grant or deny requests for such
deviations. For the purposes of this
chapter, requests for deviations
involving basic ordering agreements,

master type contracts, or situations
where multiple awards are made from
one solicitation, are considered to
involve more than one contract and
therefore considered to be class
deviation requests.

2801.470 Requests for class deviations.

Requests for approval of class
deviations from the FAR or the JAR
shall be forwarded to the PE. Such
requests will be signed by the Bureau
Procurement Chief (BPC). Requests for
class deviations shall be submitted as
far in advance as the exigencies of the
situation permit and shall contain
sufficient written justification to
evaluate the request.

Subpart 2801.6—Career Development,
Contracting Authority, and
Responsibilities

2801.601 General.

(a) In accordance with Attorney
General Order 1687-93, the authority
vested in the Attorney General with
respect to contractual actions, for goods
and services, is delegated to the
following officials:

(1) AAG/A (for the offices, boards,
and divisions (OBDs);

(2) Director, Federal Bureau of
Investigation;

(3) Director, Federal Bureau of
Prisons;

(4) Commissioner, Federal Prison
Industries;

(5) Commissioner, Immigration and
Naturalization Service;

(6) Administrator, Drug Enforcement
Administration;

(7) Assistant Attorney General, Office
of Justice Programs;

(8) Director, U.S. Marshals Service;

(9) Inspector General, Office of the
Inspector General.

(b) The acquisition authority
delegated to the officials in 2801.601(a)
may be redelegated to subordinate
officials as necessary for the efficient
and proper administration of the
Department’s acquisition operations.
Such redelegated authority shall
expressly state whether it carries the
power of redelegation of authority.

(c) The redelegation of contracting
authority directly to specific persons
without regard for intermediate
organizational levels only establishes
authority to represent the Government
in its commercial business dealings. It is
not intended to affect the organizational
relationship between the contracting
officers and higher administrative and
supervisory levels in the performance of
their duties.
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2801.602 Contracting officers.

2801.602-3 Ratification of unauthorized
commitments.

The HCA may delegate the authority
to ratify unauthorized commitments to
the chief of the contracting office,
except for those actions effected by his
or her office. Dollar thresholds for
delegations made under this section will
be determined by the HCA. Copies of all
ratifications are to be provided to the
PE.

2801.603 Selection, appointment and
termination of appointment.

2801.603-1 Department of Justice
Acquisition Career Management Program.
(a) Each Bureau Procurement Chief

shall develop and manage an
acquisition career management program
for contracting personnel in his or her
component, consistent and uniform
with this section and the Department of
Justice Acquisition Procurement Career
Management Program.

(b) The program shall cover all
contracting personnel in the following
categories:

(1) General Schedule (GS-1102)
Contracting Series;

(2) Contracting officers, regardless of
General Schedule Series, with
contracting authority above the
simplified acquisition threshold;

(3) Purchasing Series (GS—1105), other
individuals performing purchasing
duties and individuals with contracting
authority between the micro purchase
and simplified acquisition thresholds.

(4) All Contracting Officer
Representatives/Contracting Officer
Technical Representatives, or equivalent
positions.

(c) The program shall include:

(1) Management information system.
Standardized information on the
acquisition workforce will be collected
and maintained. To the maximum
extent practicable, such data
requirements shall conform to the
standards established by the Office of
Personnel Management for the Central
Personnel Data File and shall be
compatible with the Department of
Justice acquisition workforce
management information system.

(2) Individual assessments and
development plans for personnel in the
GS-1102 contracting series. (i) An
individual assessment by a supervisor of
each covered employee’s state of
competence to perform the full range of
potential duties of his or her job; and

(i) An individual development plan
to schedule classroom, on-the-job
training, or other training to develop the
employee’s skill level to an appropriate

level in each area of competence
necessary to perform his or her job.

(iii) Individual assessments and
development plans should be designed
to fit the needs of the component, but
they should be built upon the units of
competence and instruction prepared by
the Federal Acquisition Institute
whenever feasible. Individual
development plans should attempt to
bring the employee to an appropriate
level of skill in all necessary
competencies in the field of
procurement. In general, a proficiency
skill level of 3, as defined in Attachment
1 to Office of Federal Procurement
Policy (OFPP) Policy Letter 92-3, shall
be obtained for any contracting duty
that is actually required to be performed
on the job. Individual assessments and
development plans should be reviewed
annually and revised as appropriate,
until the employee reaches the full
competency level of his or her job.

(iv) Employees who perform only
purchasing duties, regardless of
occupational series, shall be required to
obtain the requisite level of skill only in
competencies involving simplified
acquisitions. If the employee’s duties
are expanded to include contracting
duties, then skill in procurement
competencies must be assessed and
developed.

(v) Individual assessments of covered
employee skills shall be completed
within 90 days of the employee’s entry
on duty.

(3) Mandatory training. Training shall
be provided for the identified categories
of contracting personnel to meet the
minimum standards identified in OFPP
Policy Letter 97-01.

(4) Skills currency. Contract
Specialists (GS—-1102) and contracting
officers with authority to obligate funds
above the micro-purchase threshold that
have satisfied the mandatory training
requirements, shall be provided the
equivalent of at least 40 hours of
continuing procurement and acquisition
related education and training every two
years for the purpose of maintaining the
currency of acquisition knowledge and
skills.

(5) Program funding. Bureau
Procurement Chiefs are responsible for
assessing the funding needs to provide
for the education and training of their
acquisition workforce and requesting
such funding in the annual budget
process.

2801.603-3 Appointment.

Contracting officers whose authority
will be limited to micro-purchases shall
be appointed in writing and include any
limitations to that authority.

Subpart 2801.70—Contracting Officer’s
Technical Representative

2801.7001-701 General.

Contracting officers may appoint
individuals selected by program offices
to act as authorized representatives in
the monitoring and administration of a
contract. Such officials shall be
designated as Contracting Officers’
Technical Representatives (COTR’S).

2801.7001-702 Selection, appointment,
and limitation of authority.

(a) COTR standards program. This
subpart sets forth policies and
procedures for establishing standards
for COTR’s in DOJ. The program sets
forth minimum standards for
individuals to be eligible for an
appointment as a COTR.

(b) Applicability. The eligibility
requirements of this subpart apply to all
individuals who are designated by the
contracting officer as COTR’s.

(c) Eligibility standards. To be
determined eligible for an appointment
as a DOJ COTR, the following standards
must be met:

(1) The candidate must attend and
successfully complete a minimum of a
16-hour basic COTR course; and

(2) The candidate must attend a
minimum of 1 hour training specifically
in procurement ethics, either through
courses offered periodically by the
Department, the bureaus, or a
Government or commercial vendor.

(d) Limitations. Each COTR
appointment made by the contracting
officer shall clearly state that the
representative is not an authorized
contracting officer and does not have
the authority under any circumstances
to:

(1) Award, agree to award, or execute
any contract, contract modification,
notice of intent, or other form of binding
agreement;

(2) Obligate, in any manner, the
payment of money by the Government;

(3) Make a final decision on any
contract matter which is subject to the
clause at FAR 52.233-1, Disputes; or

(4) Terminate, suspend, or otherwise
interfere with the contractor’s right to
proceed, or direct any changes in the
contractor’s performance that are
inconsistent with or materially change
the contract specifications.

(e) Termination. Termination of the
COTR’s appointment shall be made in
writing by the contracting officer and
shall give the effective date of the
termination. The contracting officer
shall promptly modify the contract once
a COTR termination notice has been
issued. A termination notice is not
required when the COTR’s appointment
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terminates upon expiration of the
contract.

(f) Waivers. No individual may serve
as a COTR on any contract without the
requisite training and signed COTR
certificate for the file. In the rare event
that there is an urgent requirement for
a specific individual to serve as a COTR
and the individual has not successfully
completed the required training, the
BPC may waive the training
requirements and authorize the
individual to perform the COTR dulties,
for a period of time not to exceed 120
days. The waiver will be granted in
accordance with bureau procedures.

(g) COTR clause. The clause at
2852.201-70 is required in all contracts
where a COTR is designated.

PART 2802—DEFINITIONS OF WORDS
AND TERMS

Subpart 2.1—Definitions
2802.101 Definitions.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2.1—Definitions

2802.101 Definitions.

Throughout this chapter, the
following words and terms are used as
defined in this subpart unless the
context in which they appear clearly
requires a different meaning, or a
different definition is prescribed for a
particular part or portion of a part.

(a) Bureaus means contracting
activities. (See contracting activity in
this subpart.)

(b) Bureau procurement chief means
that supervisory official who is directly
responsible for supervising, managing
and directing all contracting offices of
the bureau.

(c) Chief of the contracting office
means that supervisory official who is
directly responsible for supervising,
managing and directing a contracting
office.

(d) Contracting activity means a
component within the Department
which has been delegated procurement
authority to manage contracting
functions associated with its mission.
See 2801.601(a).

(e) DOJ means the Department of
Justice.

(f) HCA means head of the contracting
activity i.e. those officials identified in
2801.601(a) having responsibility for
supervising, managing, and directing
the operations of the contracting
activities.

(9) JAR means the Department of
Justice Acquisition Regulations in 48
CFR chapter 28.

(h) JMD means the Justice
Management Division.

(i) OBDs means the offices, boards,
and divisions within the Justice
Department.

(j) PE means the Procurement
Executive for the Department of Justice.

PART 2803—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 2803.1 Safeguards

2803.101-3 Agency regulations.

2803.104 Procurement integrity.

2803.104-10 Violations or possible
violations.

2803.104-70 Ethics program training
requirements.

Subpart 2803.2—Contractor Gratuities to
Government Personnel
2803.203 Reporting suspected violations of

the gratuities clause.
2803.204 Treatment of violations.

Subpart 2803.3—Reports of Suspected
Antitrust Violations

2803.301 General.

Subpart 2803.9—Whistleblower Protections
for Contractor Employees
2803.905 Procedures for investigating
complaints.
2803.906 Remedies.
Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2803.1—Safeguards

2803.101-3 Agency regulations.

The DOJ regulations governing
Standards of Conduct are contained in
5 CFR part 2635.

2803.104 Procurement integrity.

2803.104-10 Violations or possible
violations.

(a) Upon receipt of information of a
violation or possible violation of section
27 of the Act, the contracting officer
must do the following:

(1) Refer the matter to the Office of the
Inspector General or other office
designated in Attorney General Order
1931-94; and

(2) Make the determination required
by FAR 3.104-10(a) and follow the
procedures prescribed therein.

(b) The individual referenced in FAR
3.104-10(a)(1) is the Bureau
Procurement Chief.

(c) The HCA must follow the criteria
contained in FAR 3.104-10(g) when
designating authority under this
subpart.

(d) The HCA, or designee, shall refer
information regarding actual or possible
violations of section 27 of the Act to the
Office of the Inspector General or other
office designated in Attorney General
Order 1931-94 for guidance before
taking action.

(e) If the HCA, or designee, receiving
the information of a violation, or
possible violation, determines that
award is justified by urgent and
compelling circumstances, or is
otherwise in the interest of the
Government, then the contracting officer
may be authorized to award the contract
after notification to the Office of the
Inspector General or other office
designated in Attorney General Order
1931-94.

(f) The contracting officer will be
advised, or directed by the HCA, or
designee, as to the action to be taken.
The types of actions that would
normally be taken when a violation has
occurred that affected the outcome of a
procurement are listed in FAR 3.104—
11(d).

(9) The PE shall be advised of all
instances where violations have been
determined to have occurred.
Information must describe the violation
as well as actions taken.

§2803.104-70 Ethics program training
requirements.

It is the responsibility of the bureaus
to provide training for “‘procurement
officials’” concerning the requirements
of FAR 3.104. The bureau procurement
training efforts should be coordinated
with the Department’s Ethics Official,
who is responsible for developing
agency ethics training plans, to include
briefings on ethics and standards of
conduct for employees who are
contracting officers and procurement
officials. The Ethics Official should be
contacted directly to schedule training.

Subpart 2803.2—Contractor Gratuities
to Government Personnel

2803.203 Reporting suspected violations
of the gratuities clause.

DOJ personnel shall report suspected
violations of the gratuities clause to the
contracting officer or chief of the
contracting office in writing. The report
shall clearly state the circumstances
surrounding the incident, including the
nature of the gratuity, the behavior or
action the gratuity was to influence, and
the persons involved. The contracting
officer, after review, shall forward the
report along with his or her
recommendations regarding the
treatment of the violation in accordance
with FAR 3.204(c) to the HCA or
designee.

2803.204 Treatment of violations.

(a) The HCA or designee shall
determine whether adverse action
against the contractor in accordance
with FAR 3.204(c) should be taken. In
reaching a decision, the HCA or
designee shall consult with the
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contracting activity’s legal advisor and
the Office of the Inspector General or
other office designated in Attorney
General Order 1931-94.

(b) Prior to taking any action against
the contractor the HCA or designee shall
allow the contractor the opportunity to
present opposing arguments in
accordance with FAR 3.204(Db).

(c) The PE shall be advised of all
instances where violations have been
determined to have occurred.
Information must describe the violation
as well as actions taken.

Subpart 2803.3—Reports of Suspected
Antitrust Violations

2803.301 General.

Reports of suspected antitrust
violations shall be referred to the AG
and PE in accordance with bureau
procedures.

Subpart 2803.9—Whistleblower
Protections for Contractor Employees

2803.905 Procedures for investigating
complaints.

(a) The Inspector General shall
conduct an investigation and provide a
written report of findings to the HCA.

(b) The HCA will ensure that the
Inspector General provides the report of
finding as specified in FAR 3.905(c).

(c) The complainant and contractor
shall be afforded the opportunity to
submit a written response to the report
of findings within 30 days to the HCA.
Extensions of time to file a written
response may be granted by the HCA.

(d) The HCA may at any time request
additional investigative work be done
on the complaint.

2803.906 Remedies.

(a) Upon determination that a
contractor has subjected one of its
employees to a reprisal for providing
information, the HCA may take one or
more actions specified in FAR 3.906(a).

(b) Whenever a contractor fails to
comply with an order, the HCA shall
request an action be filed for
enforcement of such order in the United
States district court.

PART 2804—ADMINISTRATIVE
MATTERS

Subpart 2804.4—Safeguarding Classified
Information Within Industry

2804.402 General.

2804.403 Responsibilities of contracting
officers.

2804.470 Contractor Personnel Security
Program.

2804.470-1 Policy.

2804.470-2 Responsibilities.

Subpart 2804.5—Electronic Commerce in
Contracting

2804.506 Exemptions.
Subpart 2804.6—Contract Reporting

2804.602 Federal Procurement Data System.

Subpart 2804.8—Government Contract Files

2804.805 Storage, handling, and disposal of
contract files.

Subpart 2804.9—Information Reporting to

the Internal Revenue Service

2804.901 Definitions.

2804.902 Contract information.

2804.970 Special reporting exceptions.
Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);

28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2804.4—Safeguarding
Classified Information Within Industry

2804.402 General.

Classified acquisitions or contracts
which require access to classified
material, as defined in FAR 4.401, for
their performance shall be subject to the
policies, procedures, and instructions
contained in departmental regulations
and shall be processed in a manner
consistent with those regulations.

2804.403 Responsibilities of contracting
officers.

For proposed solicitations and
contracts which may require access to
classified material or where guard
services are assigned to safeguard
departmental activities in possession of
classified information, the contracting
officer shall consult with the COTR and
the Director, Security and Emergency
Planning Staff, IMD, to determine the
appropriate security measures to
safeguard such material and
information.

2804.470 Contractor Personnel Security
Program.

2804.470-1 Policy.

It is the policy of the Department of
Justice that all acquisitions which allow
unescorted contractor access to
Government facilities or sensitive
information contain, as appropriate,
requirements for appropriate personnel
security screening by the contractor. To
the maximum extent practicable,
contractors shall be made responsible
for the performance of personnel
security screening. The personnel
security screening may vary from one
acquisition to another, depending upon
the type, context, duration and location
of the work to be performed. Classified
contracts are exempted from the
requirements of this section because
they are governed by the requirements
of Executive Order 12829 (January 6,
1993).

2804.470-2 Responsibilities.

(a) The primary acquiring component,
together with its Security Program
Manager, is responsible for providing
the contracting officer with the
appropriate contractor personnel
security screening requirements
(including waiver requirements, if
appropriate) to be included in the
statement of work.

(b) The contracting officer is
responsible for including in the contract
file for all such acquisitions, a
certification made by the responsible
Security Program Manager that the
personnel security requirements of the
contract are adequate to ensure the
security of Departmental operations,
information and personnel.

(c) The Security Program Manager for
the acquiring component is responsible
for monitoring and ensuring that the
contractor personnel security
requirements of the contract are
accomplished.

(d) For purposes of this section, the
term Contracting Officer includes
anyone empowered to place orders
under Blanket Purchase Agreements
(BPA) or any other existing contract
vehicle and/or through the use of the
government-wide commercial purchase
card.

Subpart 2804.5—Electronic Commerce
in Contracting

2804.506 Exemptions.

Pursuant to FAR 4.506(b), all
determinations that FACNET processing
is not cost-effective or practicable for
the contracting officer, or portions
thereof, shall be initiated by the HCA
and submitted to the PE for processing
to the Attorney General for signature.

Subpart 2804.6—Contract Reporting

2804.602 Federal Procurement Data
System.

(a) Federal Procurement Data System
(FPDS) reports shall be submitted to the
Procurement Policy and Review Group
(PPRG) within 20 days of the close of
each of the first three quarters of the
fiscal year and within 30 days after the
close of the fourth quarter. Specific
preparation procedures are contained in
the FPDS Reporting Manual and the
Product and Service Code Manual.

(b) Bureaus shall submit periodic
reports of their subcontract activities,
together with copies of their Standard
Forms 295 and 294 to the Director,
Office of Small and Disadvantaged
Business Utilization (OSDBU) as
required by that office.

(c) BPCs shall provide to the PE, the
name, office, mailing address, and
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telephone number of the individual who
will provide day-to-day operational
contact within the bureau for the
implementation of the FPDS. Changes
and updates shall be forwarded to PPRG
within 10 days after they occur. It is the
responsibility of the bureau contacts to
ensure that all actions are reported and
submitted to PPRG in a timely manner
and that all statistics and reports are
accurate, current, and complete. BPCs
shall be responsible for validating the
data.

Subpart 2804.8—Government Contract
Files

2804.805 Storage, handling, and disposal
of contract files.

In accordance with FAR 4.805, each
bureau shall prescribe procedures for
the handling, storing, and disposing of
contract files.

Subpart 2804.9—Information Reporting
to the Internal Revenue Service

2804.901 Definitions.

Classified contract, as used in this
subpart, means a contract such that the
fact of its existence of its subject matter
has been designated and clearly marked
or clearly represented, pursuant to the
provisions of Federal law or an
Executive Order, as requiring a specific
degree of protection against
unauthorized disclosure for reasons of
national security.

Confidential contract, as used in this
subpart, means a contract, the reporting
of which to the Internal Revenue
Service (IRS) as required under 26
U.S.C. 6050M, would interfere with the
effective conduct of a confidential law
enforcement activity, such as contracts
for sites for undercover operations or
contracts with informants, or foreign
counterintelligence activity.

2804.902 Contract information.

(a) Pursuant to FAR 4.902, the HCA,
or delegate, shall certify to the PE, in the
format specified in this section, under
penalty of perjury, that such official has
examined the information submitted by
that bureau as its FPDS data, that the
data has been prepared pursuant to the
requirement of 26 U.S.C. 6050M, and
that, to the best of such official’s
knowledge and belief it is complied
from bureau records maintained in the
normal course of business for the
purpose of making a true, correct and
complete return as required by 26 U.S.C.
6050M.

(b) The following certification will be
signed and dated by the HCA, or
delegate, and submitted with each
bureau quarterly FPDS report (as
specified by 2804.602).

CERTIFICATION

I, (Name),
(Title) under
the penalties of perjury have examined the
information to be submitted by

(Bureau) to the
Procurement Executive, for making
information returns on behalf of the
Department of Justice to the Internal Revenue
Service, and certify that this information has
been prepared pursuant to the requirements
of 26 U.S.C. 6050M and that it is to the best
of my knowledge and belief, a compilation of
bureau records maintained in the normal
course of business for the purpose of
providing true, correct and complete returns
as required by 26 U.S.C. 6050M.

Signature

Date

(c) The PE will certify the
consolidated FPDS data for the
Department, transmit the data to the
Federal Procurement Data Center
(FPDC) and authorize the FPDC to make
returns to the IRS on behalf of the
agency.

2804.970 Special reporting exceptions.

(a) The Technical and Miscellaneous
Revenue Act of 1988 (Pub. L. 100-647)
amended 26 U.S.C. 6050M to allow
exceptions to the reporting requirements
for certain classified or confidential
contracts.

(b) The head of the agency has
determined that the filing of information
returns, as required by 26 U.S.C. 6050M,
on confidential contracts, which involve
law enforcement or foreign
counterintelligence activities, would
interfere with the effective conduct of
those confidential law enforcement or
foreign counterintelligence activities,
and that the special reporting
exceptions added to 26 U.S.C. 6050M by
The Technical and Miscellaneous
Revenue Act of 1988 to these types of
contracts.

Subchapter B—Competition and
Acquisition Planning

PART 2805—PUBLICIZING CONTRACT
ACTIONS

Subpart 2805.2—Synopses of Proposed
Contract Actions

2805.201-70 Departmental notification.
Subpart 2805.3—Synopses of Contract
Awards

2805.302-70 Department notification.

Subpart 2805.5—Paid Advertisements
2805.502 Authority.
2805.503-70 Procedures.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2805-2—Synopses of
Proposed Contract Actions

2805.201-70 Departmental notification.

(a) A copy of each synopsis of a
proposed contract action sent to the
Department of Commerce, shall be
furnished to the Director, Office of
Small and Disadvantaged Business
Utilization (OSDBU), Justice
Management Division (JMD).

(b) Contracting officers shall
document, in the contract file, that a
copy of the notice has been forwarded
to the OSDBU. A ““cc” to the OSDBU on
the file copy of the Commerce Business
Daily (CBD) notice shall be considered
adequate documentation.

Subpart 2805.3—Synopses of Contract
Awards

2805.302-70 Departmental notification.
(a) The contracting officer shall
forward a copy of the synopsis of
contract award, as prepared under FAR
5.302, to the Director, OSDBU, JMD.
(b) Contracting officers shall
document in the contract file that a copy
of the notice has been forwarded to the
OSDBU. A *“cc” to the OSDBU on the
file copy of the CBD notice shall be
considered adequate documentation.

Subpart 2805.5—Paid Advertisements

This subpart provides policies and
procedures for the procurement of paid
advertising as covered by 5 U.S.C. 302,
44 U.S.C. 3701, 3702, and 3703, and
Title 7, Chapter 5-25.2, General
Accounting Office Policy and
Procedures Manual for Guidance of
Federal Agencies.

2805.502 Authority.

(a) Authorization for paid advertising
is required for newspapers only.
Pursuant to 28 CFR 0.14, the authority
to approve publication of paid
advertisements in newspapers has been
delegated to the officials listed in
2801.601(a). This authority may be
redelegated as appropriate.

(b) Authority to purchase paid
advertising must be granted in writing
by an official delegated such authority.
No advertisement, notice, or proposal
will be published prior to receipt of
advance written authority for such
publication. No voucher for any such
advertisement or publication will be
paid unless there is presented, with the
voucher, a copy of such written
authority. Authority shall not be granted
retroactively.

2805.503-70 Procedures.
(a) Agency officials exercising the
authority delegated by 2805.502(a) and
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(b) shall do so in accordance with the
procedures set forth in FAR 5.503 and
those in this subsection.

(b) Requests for procurement of
advertising shall be accompanied by
written authority to advertise or publish
which sets forth justification and
includes the names of newspapers or
journals concerned, frequency and dates
of proposed advertisements, estimated
cost, and other pertinent information.

(c) Procedures for payment of
vouchers are contained in Title 7,
Chapter 5-25.2, General Accounting
Office Policy and Procedures Manual for
Guidance of Federal Agencies.

PART 2806—COMPETITION
REQUIREMENTS

Subpart 2806.3—Other Than Full and Open

Competition

2806.302 Circumstances permitting other
than full and open competition.

2806.302-7 Public interest.

2806.302—-70 Determination and findings.

2806.303 Justifications.

2806.303-1 Requirements.

2806.303-2 Content.

2806.304 Approval of the justification.

Subpart 2806.5—Competition Advocates

2806.501 Requirement.

2806.502 Duties and responsibilities.
Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);

28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2806.3—Other Than Full and
Open Competition

2806.302 Circumstances permitting other
than full and open competition.

2806.302—7 Public interest.

2806.302—-70 Determination and findings.

(a) Procedure. The determination and
findings (D&F) required by FAR
6.302.7(c)(1) shall be prepared in the
format provided in paragraph (b) of this
subsection. The original D&F and
documentation supporting the use of
this exception to the requirement for
full and open competition shall be
submitted to PPRG, JMD, for
concurrence and coordination to the
Attorney General for signature.

(b) Format. The following format shall
be used for the D&F:

Department of Justice
Washington, DC 20530

Determination and Findings

Authority To Use Other Than Full and Open
Competition:

Upon the basis of the following findings
and determination, which | hereby make
pursuant to the authority of 41 U.S.C.
253(c)(7), as implemented by FAR 6.302-7, it
is in the public interest to provide for other
than full and open competition in the
contract action described below.

Findings:

1. The (1) proposes to enter into a contract
for the acquisition of (2).

2. Use of the authority cited above is
necessary and in the public interest for the
following reasons: (3)

Determination

For the reasons described above, it is
necessary and in the public interest to use
other than full and open competition in the
proposed acquisition.

Signature

Date

Notes:
(1) Name of contracting activity.

(2) Brief description of supplies or services.

(3) Explain the need for use of the
authority.

2806.303 Justifications.

2806.303-1 Requirements.

Pursuant to FAR 6.303-1(d), a copy of
the justification shall be forwarded
through the Department’s Competition
Advocate to the Department’s point of
contact with the Office of the United
States Trade Representative.

2806.303-2 Content.

In addition to the information
required by FAR 6.303-2, justifications
requiring the approval of the PE shall
contain the following documents:

(a) A written Acquisition Plan as
required by FAR 7.102 and part 2807 of
this chapter. If a plan was not prepared,
explain why planning was not feasible
or accomplished.

(b) A copy of the CBD announcement
or proposed announcement in
accordance with the requirements of
FAR 5.203.

(c) As part of the description of the
supplies or services required in FAR
6.303-2, the justification shall include
the statement of need as submitted by
the requiring activity and any
subsequent changes or revisions to the
specifications.

(d) Any additional documentation
that may be unique to the proposed
procurement and is relevant to the
justification.

2806.304 Approval of the justification.

(a) All justifications for contract
actions over the contracting officer’s
approval dollar threshold shall be
submitted to the BPC for concurrence
before being forwarded to the
contracting activity competition
advocate for approval. Justifications
requiring approval by the PE shall be
further submitted for the concurrence of
the contracting activity competition
advocate and the HCA, or designee,
before being forwarded to the PE for
approval.

(b) After approval by the PE, the
signed original will be returned to the

contracting activity and one copy will
be retained by the PPRG, JMD.

(c) Pursuant to FAR 6.304(c), a class
justification for other than full and open
competition shall be approved in
accordance with bureau procedures.

Subpart 2806.5—Competition
Advocates

2806.501 Requirement.

In accordance with FAR 6.501:

(a) The Assistant Director,
Procurement Policy and Review Group,
Management and Planning Staff, Justice
Management Division, has been
designated as the Competition Advocate
for the Department of Justice.

(b) The agency head will appoint, in
each bureau, an official to be the
contracting activity competition
advocate. The contracting activity
competition advocates shall be vested
with the overall responsibility for
competition activities within their
contracting activity. No individual in
the contracting office at or below the
level of chief of the contracting office
may serve as the contracting activity
competition advocate. An individual at
any level above the BPC may serve as
contracting activity competition
advocate.

2806.502 Duties and responsibilities.

In addition to the duties and
responsibilities set forth in FAR 6.502(b)
and elsewhere in this chapter,
contracting activity competition
advocates shall:

(a) Actively enforce the Department’s
Competition Advocacy Program within
the contracting activity and ensure that
systems are established for the effective
internal control of contracting activity
functions and activities which
implement the Department’s
Competition Advocacy Program.

(b) Implement specific goals and
objectives to enhance competition and
the acquisition of commercial items.

(c) Prepare and submit to the DOJ
Competition Advocate, by November 30
of each year, an annual report of
competition advocacy activities
conducted during the prior fiscal year.

PART 2807—ACQUISITION PLANNING

Subpart 2807.1—Acquisition Plans

2807.102 Policy.

2807.102-70 Applicability.

2807.103 Agency-head responsibilities.

2807.103-70 Other officials’
responsibilities.

2807.105 Contents of written acquisition
plans.

Subpart 2807.5—Inherently Governmental
Functions

2807.503 Policy.



Federal Register/Vol. 63, No. 63/ Thursday, April 2, 1998/Rules and Regulations

16125

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2807.1—Acquisition Plans

2807.102 Policy.

(2)(1) In accordance with FAR 7.1,
DOJ contracting activities shall perform
acquisition planning and conduct
market research for all acquisitions in
order to promote and provide for:

(i) Full and open competition (see
FAR part 6);

(ii) Maximum practicable competition
for those acquisitions where full and
open competition is not required by
FAR part 6; and

(iii) The acquisition of commercial
items or, when commercial items are
not available, nondevelopmental items
to the maximum extent practicable.

(2) The degree of planning and market
research may vary, depending on such
factors as the acquisition’s size, scope
and complexity.

(b) Acquisition planning shall be the
joint responsibility of both the
contracting and program offices. All
acquisition plans shall be prepared
sufficiently in advance of solicitation
release dates to ensure that
requirements are presented in a way
that promotes full and open competition
and provides sufficient time for the
identification and resolution of
impediments that could delay the
acquisition or lead to increased cost or
technical risk.

2807.102-70 Applicability.

(a) Planning commensurate with the
complexity and dollar value of the
individual requirement shall be
performed for all acquisitions, except
for those acquisitions listed in
paragraph (c) of this subsection which
may be exempt from the planning
process. Heads of contracting activities
may authorize the use of oral plans for
simple and/or small dollar acquisitions.
When oral plans are used, the file
should be documented with the name of
the individual who approved the plan.

(b) Written acquisition plans shall be
prepared for all major systems
acquisitions as defined in 2834.002.

(c) The following types of acquisitions
may be exempt from the acquisition
planning program;

(1) Architect-engineering services;

(2) Unsolicited proposals (when
deemed innovative and unique in
accordance with FAR 15.5);

(3) Regulated utility services where
services are available from only one
source;

(4) Acquisitions made from or through
other Government agencies; and

(5) Contract modifications which
exercise an option or add funds to an

incrementally funded contract
(provided there is an approved
acquisition planning document for the
original action and there is no
significant deviation from that plan).

2807.103 Agency-head responsibilities.

The AAG/A may establish acquisition
planning criteria and thresholds for
those bureaus who:

(a) Fail to allow ample time for
conducting competitive acquisitions;

(b) Develop a pattern of awarding
urgent requirements that generally
restrict competition;

(c) Fail to identify identical or like
requirements that, where appropriate,
can be combined under one solicitation
and miss opportunities to obtain lower
costs through volume purchasing,
reduce administrative costs in
processing one contract action versus
multiple actions, and standardize goods
and services.

2807.103-70 Other officials’
responsibilities.

(a) In accordance with FAR 7.1, the
HCA shall develop an acquisition
planning program for all acquisitions to
ensure that its needs are met in the most
effective, economical, the timely
manner.

(b) Heads of contracting activities
have the flexibility to develop programs
that are best suited to their individual
needs. Criteria and thresholds shall be
established at which increasingly
greater detail and formality in the
planning process is required. DOJ
components are encouraged to keep
paperwork to a minimum and to put a
premium on simplicity.

(c) HCAs shall ensure that, during the
acquisition planning phase,
requirements personnel consider the use
of:

(1) The metric system of measurement
consistent with 15 U.S.C. 2205(b); and

(2) Environmentally preferable and
energy-efficient products and services.

2807.105 Contents of written acquisition
plans.

(a) HCAs shall prescribe format and
content of acquisition planning
documents that are commensurate with
the complexity and dollar value of the
individual acquisition (sample
acquisition planning documents for
both simple and complex acquisitions
will be make available by PPRG, JMD,
and may be used or modified as
appropriate).

(b) HCAs shall include, at a
minimum, the content elements at FAR
7.105 and 7.106 for all major systems
acquisitions as defined in 2834.002.

Subpart 2807.5—Inherently
Governmental Functions

2807.503 Policy.

The requirements official shall
provide the contracting officer,
concurrent with the transmittal of the
statement of work (or modification
thereof), a written determination that
none of the functions to be performed
are inherently governmental. Any
disputes concerning this determination
shall be resolved by the contracting
officer, after consultation with the
requirements official. The contracting
officer’s determination shall be final.

PART 2808—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 2808.8—Acquisition of Printing and
Related Supplies
2808.802 Policy.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2808.8—Acquisition of
Printing and Related Supplies

2808.802 Policy.

The Director, Facilities and
Administrative Services Staff, has been
designated to serve as the central
printing authority for the Department.

PART 2809—CONTRACTOR
QUALIFICATIONS

Subpart 2809.4—Debarment Suspension,

and Ineligibility

2809.402 Policy.

2809.404 List of parties excluded from
Federal procurement and
nonprocurement programs.

2809.405 Effect of listing.

2809.405-1 Continuation of current
contracts.

Subpart 2809.5—Organizational and
Consultant Conflict of Interest
2809.503 Waiver.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2809.4—Debarment,
Suspension, and Ineligibility

2809.402 Policy.

Contracting activities shall:

(a) Consider debarment or suspension
of a contractor when cause is shown as
listed under FAR 9.406-2 and FAR
9.407-2. Contracting staffs should
consult with their appropriate legal
counsel prior to making a decision to
initiate debarment or suspension
proceedings. If a determination is made
that available facts do not justify
beginning debarment or suspension
proceedings, the file should be
documented accordingly. This
determination should be subject to
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reconsideration if new information or
additional fact-finding so justifies.

(b) If the decision is made to initiate
debarment and/or suspension of a
contractor, immediately prepare a notice
in accordance with FAR 9.406-3(c) of
FAR 9.407-3(c). The draft notice, along
with the administrative file containing
all relevant facts and analysis shall be
forwarded to the PE, as the debarring
and suspending official, following
review by the activity’s legal counsel
and BPC.

(c) The PE shall:

(1) Review the notice and
administrative file for sufficiency and
provide for review by other DOJ officials
as considered appropriate;

(2) If it is determined that action is
warranted, give the contractor prompt
notice of the proposed debarment or
suspension, in accordance with FAR
9.406-3(c) or FAR 9.407-3(c);

(3) Direct additional fact-finding as
necessary when material facts are in
dispute.

(4) Notify the contractor of the final
decision to debar or suspend, including
a decision not to debar or suspend, in
accordance with FAR 9.406-3(c) and
FAR 9.407-3(c).

2809.404 List of parties excluded From
Federal procurement and nonprocurement
programs.

(a) The PE shall:

(1) Provide GSA notification of the
information set forth in FAR 9.404(b)
within five working days after debarring
or suspending a contractor or modifying
or rescinding such an action.

(2) Maintain agency-wide records of
debarred or suspended contractors in
accordance with FAR 9.404.

(b) Contracting activities shall provide
an effective system to ensure that
contracting staff consult the “List of
Parties Excluded from Federal
Procurement and Nonprocurement
Programs’ prior to soliciting offers from,
awarding or extending contracts to, or
consenting to subcontracts with
contractors on the list.

2809.405 Effect of listing.

(a) Contractors debarred, suspended,
or proposed for debarment are excluded
from receiving contracts, and bureaus
shall not solicit offers from, award
contracts to, or consent to subcontracts
with these contractors, unless the HCA
determines that there is a compelling
reason for such action and the PE
approves such determinations.

(b) Bids received from any listed
contractor in response to an invitation
for bids shall be entered on the abstract
of bids, and rejected unless the HCA
determines in writing that there is a

compelling reason to consider the bid
and the PE approves such action.

(c) Proposals, quotations, or offers
received from any listed contractor shall
not be evaluated for award or included
in the competitive range, nor shall
discussions be conducted with a listed
offeror during a period of ineligibility,
unless the HCA determines in writing
that there is a compelling reason to do
so and the PE approves such action.

2809.405-1 Continuation of current
contracts.

(a) In accordance with FAR 9.405-1,
contracting activities may continue
contracts or subcontracts in existence at
the time a contractor is suspended or
debarred unless it is determined that
termination of the contract is in the best
interest of the Government. In making
this determination, contracting activities
shall consider the seriousness of the act
or omission leading to the debarment or
suspension, the effect of debarment or
suspension on the contractor’s ability to
continue operations, and the
Department’s ability to safeguard its
interests and receive satisfactory
performance.

(b) Contracting activities shall not
renew or otherwise extend the duration
of current contracts, or consent to
subcontracts, with contractors debarred,
suspended, or proposed for debarment,
unless the HCA states, in writing, the
compelling reasons for renewal or
extension and the PE approves such
action.

Subpart 2809.5—O0Organizational and
Consultant Conflicts of Interest

2809.503 Waiver.

The HCA may waive any general rule
or procedure of FAR 9.5 by determining
that its application in a particular
situation would not be in the
Government’s interest.

PART 2811—DESCRIBING AGENCY
NEEDS

2811.001 Definitions.
2811.002 Policy.

Subpart 2811.1—Selecting and Developing

Requirements Documents

2811.103 Market acceptance.

2811.104-70 Brand-name or equal
description.

Subpart 2811.6—Priorities and Allocations

2811.603 Procedures.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

2811.001 Definitions.

Dual systems means the use of both
inch-pound and metric systems. For
example, an item is designed, produced

and described in inch-pound values
with soft metric values also shown for
information or comparison purposes.

Hybrid systems means the use of both
inch-pound and standard metric values
in specifications, standards, supplies,
and services; e.g., an engine with
internal parts in metric dimensions and
external fittings or attachments in inch-
pound dimensions.

Metric system means the International
System of Units established by the
General Conference of Weights and
Measures in 1960.

Soft metric means the result of
mathematical conversion of inch-pound
measurements to metric equivalents in
specifications, standards, supplies, and
services. The physical dimensions are
not changed.

2811.002 Policy.

Consistent with the policy expressed
in FAR 11.002(b), solicitations must
include specifications and purchase
descriptions stated in metric units of
measurement whenever metric is the
accepted industry system. Whenever
possible, commercially developed
metric specifications and
internationally, or domestically
developed voluntary standards, using
metric measurements, must be adopted.
While an industry is in transition to
metric specifications, solicitations must
include requirements documents stated
in soft metric, hybrid, or dual systems,
except when impractical or inefficient.

Subpart 2811.1—Selecting and
Developing Requirements Documents

2811.103 Market acceptance.

Pursuant to FAR 11.103, the HCA or
designee at a level not lower than the
BPC has the authority to require offerors
to demonstrate that the items offered
meet the criteria set forth in FAR
11.103(a).

2811.104-70 Brand-name or equal
description.

When a brand-name or equal
description is used, the clause set forth
in 2852.211-70, Brand-name or Equal,
shall be inserted into the solicitation.

Subpart 2811.6—Priorities and
Allocations

2811.603 Procedures.

The PE is the agency official delegated
authority to exercise priority authority
on behalf of the Department. Any
request for a priority rating on a contract
or order must be submitted to PPRG,
JMD, in accordance with the procedures
in this subpart.

(a) The requesting activity shall
submit, to the PE, a description of the
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supplies or services requiring a priority
rating and a complete justification for
the necessity of a rated order including
the method and type of contract and the
anticipated award date. The justification
must also state the level of priority
rating requested and comply with the
requirements of the Defense Priorities
and Allocations System.

(b) Upon receipt, the PPRG shall
review the request for completeness and
establish appropriate liaison with the
Department of Commerce (DOC), the
administering agency. Depending on the
nature of the requirement, the PPRG
may schedule a meeting with DOC
officials to present the proposal. In such
cases, a representative from the
requiring activity may be requested to
attend.

(c) DOJ activities requesting rated
orders that concern classified material
shall call PPRG before submitting their
request to ensure appropriate
transmission and handling between the
requesting activity and PPRG.

PART 2812—ACQUISITION OF
COMMERCIAL ITEMS

Subpart 2812.3—Solicitation Provisions and

Contract Clauses for the Acquisition of

Commercial Items

2812.302 Tailoring of provisions and
clauses for the acquisition of commercial
items.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2812.3—Solicitation
Provisions and Contract Clauses for
the Acquisition of Commercial Items

2812.302 Tailoring of provisions and
clauses for the acquisition of commercial
items.

Pursuant to FAR 12.302(c), the HCA
or designee at a level not lower than the
BPC is authorized to approve clauses or
additional terms or conditions for
inclusion in solicitations or contracts for
commercial items that are inconsistent
with customary commercial practices.

Subchapter C—Contracting Methods
and Contract Types

PART 2813—SIMPLIFIED ACQUISITION
PROCEDURES

Subpart 2813.3—Simplified Acquisition
Methods
2813.305

drafts.
2813.307 Forms.

Subpart 2813.70—Certified Invoice
Procedure

2813.7001 Policy.
2813.7002 Procedures.

Imprest funds and third party

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75 (j) and 28 CFR 0.76(j).

Subpart 2813.3—Simplified Acquisition
Methods

2813.305
drafts.

Regulations governing the operation
and procedures of the imprest fund
shall be contained in internal bureau
regulations. Individuals delegated the
authority to withdraw from the imprest
fund are further subject to the
limitations contained in their delegation
memorandum.

Imprest funds and third party

2813.307 Forms.

In accordance with FAR 13.307,
bureaus may use order forms other than
Standard Form (SF) 1449, OF 347 and
348 and may print on those forms,
clauses considered to be suitable for
purchases.

(a) Contracting activities using the SF
44 will be responsible for instructing
authorized users as to the limitations
and procedures for use of the form as
outlined in FAR 13.306.

(b) Since the SF 44 is an accountable
form, a record shall be maintained of:
serial numbers of the forms; to whom
issued; and, the date issued. SF 44s
shall be kept securely under lock and
key to prevent unauthorized use. A
reservation of funds shall be established
to cover total anticipated expenditures
prior to use of the SF 44.

Subpart 2813.70—Certified Invoice
Procedure

2813.7001 Policy.

Under limited circumstances as
described in this subpart, supplies or
services directly related to mission
accomplishment, may be acquired on
the open market from local suppliers at
the site of the work or use point, using
vendor’s invoices under the certified
invoice procedure, instead of issuing
purchase orders. Certified invoice
procedures may not be used to place
orders under established contracts.

2813.7002 Procedure.

(a) Purchases utilizing the certified
invoice procedure shall be effected only
in accordance with FAR part 13 and this
part 2813, subject to the following:

(1) The amount of any one purchase
does not exceed the micro-purchase
threshold,;

(2) A purchase order is not required
by either the supplier or the
Government;

(3) Appropriate invoices can be
obtained from the supplier; and,

(4) The items to be purchased shall be
domestic source end products, except as
provided in FAR subpart 25.1.

(b) Use of the certified invoice
procedures does not eliminate the
requirements in FAR part 13 or this part
2813 that are applicable to purchases of
this dollar threshold.

(c) The chief of the contracting office,
as defined in 2802.101(c), shall delegate
the authority to use the certified invoice
procedure. Each delegation must specify
any limitations placed on the
individual’s use of these procedures,
such as limits on the amount of each
purchase, or limits on the commodities,
or services which can be procured.

(d) Each individual using this
purchasing technique shall require the
supplier to immediately submit
properly prepared invoices which
itemize property or services furnished.
Upon receiving the invoice, the
individual making the purchase shall
annotate the invoice with the date of
receipt, verify the arithmetic accuracy of
the invoiced amount and verify on the
invoice that the supplies and/or services
have been received and accepted. If the
invoice is correct, the individual making
the purchase shall sign the invoice
indicating acceptance and immediately
forward it to the appropriate
administrative office. The invoice shall
be approved by the appropriate
administrative office and forwarded to
the Finance Office for payment within
5 workdays after receipt of the invoice,
or acceptance of supplies or services,
whichever is later. Before forwarding
the invoice to Finance, the
administrative office shall place the
following statement on the invoice,
along with the accounting and
appropriation data:

| certify that these goods and/or services
were received on (date) an
accepted on (date). Oral
purchase was authorized and no confirming
order has been issued.

Signature

Date

Printed or Typed Name and Title

PART 2814—SEALED BIDDING

Subpart 2814.4—Opening of Bids and
Award of Contract

2814.407 Mistakes in bids.
2814.407-3 Other mistakes disclosed before
award.

2814.407-4 Mistakes after awards.

2814.409 Information to bidders.

2814.409-2 Award of classified contracts.
Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);

28 CFR 0.75(j) and 28 CFR 0.76(j).
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Subpart 2814.4—0Opening of Bids and
Award of Contract

2814.407 Mistakes in bids.

2814.407-3 Other mistakes disclosed
before award.

(a) The authority to make
determinations under paragraphs (a),
(b), (c), and (d) of FAR 14.407-3 is
delegated to the HCA or designee at a
level not lower that the BPC.

(b) The following procedures shall be
followed when submitting doubtful
cases of mistakes in bids to the
Comptroller General for an advance
decision:

(1) Requests for advance decisions
submitted to the Comptroller General in
cases of mistakes in bids shall be made
by the HCA.

(2) Requests for advance decisions
shall be in writing, dated, signed by the
requestor, addressed to the Comptroller
General of the United States, General
Accounting Office, Washington, D.C.
20548, and contain the following:

(i) The name and address of the party
requesting the decision;

(ii) A statement of the question to be
decided, a presentation of all relevant
facts, and a statement of the requesting
party’s position with respect to the
guestion; and

(iii) Copies of all pertinent records
and supporting documentation.

2814.407-4 Mistakes after award.

Proposed determinations under FAR
14.407 shall be coordinated with legal
counsel in accordance with bureau
procedures.

2814.409 Information to bidders.

2814.409-2 Award of classified contracts.

In accordance with FAR 14.409-2, the
contracting officer shall advise the
unsuccessful bidders, including any
who did not bid, to take disposition
action in accordance with bureau
procedures.

PART 2815—CONTRACTING BY
NEGOTIATION

Subpart 2815.2—Solicitation and Receipt of
Proposals and Information

2815.205 Issuing solicitations.
2815.207 Handling proposals and
information.

Subpart 2815.4—Contract Pricing

2815.404 Proposal analysis.

2815.404-2 Information to support proposal
analysis.

2815.404-4 Profit.

2815.407-4 Should-cost review.

Subpart 2815.6—Unsolicited Proposals
2815.606 Agency procedures.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2815.2—Solicitation and
Receipt of Proposals and Information

2815.205 Issuing solicitations.

Solicitations involving classified
information shall be handled in
accordance with the policies and
procedures contained in Departmental
regulations and other offices, boards,
divisions, and bureaus (OBDBS)
prescribed policies and regulations that
supplement Departmental regulations.

2815.207 Handling proposals and
information.

Classified proposals and quotations
shall be handled in accordance with the
current DOJ Order agency regulations
and any supplemental directives or
orders implemented by the OBDBs.
Such supplemental regulations must
have the prior approval of the AAG/A
before implementation in accordance
with the Departmental regulations.

Subpart 2815.4—Contract Pricing
2815.404 Proposal analysis.

2815.404-2 Information to support
proposal analysis.

All requests for field pricing support
shall be made by the contracting officer
directly to the cognizant audit agency. A
copy of the request for such services
shall be sent to the Department of
Justice Office of the Inspector General
(OIG) at the address shown in this
subsection at the time it is mailed to the
cognizant audit agency. A copy of each
report received shall also be sent to the
OIG. Requests for other audit assistance
may be made to the Assistant Inspector
General for Audits, Suite 5000, 1425
New York Avenue, N.W., Washington,
D.C. 20530.

2815.404-4 Profit.

If a contractor insists on a price or
demands a profit or fee that the
contracting officer considers
unreasonable and the contracting officer
has taken all authorized actions to
negotiate a reasonable price or profit or
fee without success, the contracting
officer shall then refer the contract
action to the HCA or designee.

2815.407-4 Should-cost review.

In acquisitions for which a program
should-cost review is conducted, the
required should-cost review team report
shall be prepared in accordance with
bureau procedures.

Subpart 2815.6—Unsolicited Proposals

2815.606 Agency procedures.

(a) Each contracting activity shall
designate a point of contact for the
receipt and handling of unsolicited
proposals. Generally, the official
designated shall be the BPC or
immediate subordinate.

(b) The designated point of contact for
each contracting activity shall provide
for and coordinate receipt, review,
evaluation, and final disposition of
unsolicited proposals in accordance
with FAR subpart 15.6.

PART 2816—TYPES OF CONTRACTS

Subpart 2816.5—Indefinite-Delivery
Contracts

2816.505 Ordering.

Subpart 2816.6—Time-and-Materials, Labor-
Hour, and Letter Contracts
2816.601 Time-and-material contracts.
2816.602 Labor-hour contracts.
2816.603 Letter contracts.
2816.603-2 Application.
2816.603-3 Limitations.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75 (j) and 28 CFR 0.76(j).

Subpart 2816.5—Indefinite-Delivery
Contracts

2816.505 Ordering.

(a) In accordance with FAR
16.505(b)(4), the Department of Justice
Task Order and Delivery Order
Ombudsman is the DOJ Competition
Advocate.

(b) Heads of contracting activities
shall designate a contracting activity
Task Order and Delivery Order
Ombudsman. This person may be the
contracting activity competition
advocate and must meet the
qualification requirements of
2806.501(b).

(c) Contracting activity ombudsman
shall review and resolve complaints
from contractors concerning task or
delivery orders placed by the
contracting activity.

(d) Contractors not satisfied with the
resolution of a complaint by a
contracting activity ombudsman may
request the Departmental Ombudsman
to review the complaint.

Subpart 2816.6—Time-and-Materials,
Labor-Hour, and Letter Contracts

2816.601 Time-and-material contracts.

In addition to the limitations listed in
FAR 16.601(c), a time-and-materials
contract may be used only after the
contracting officer receives written
approval from the chief of the
contracting office. When the contracting
officer is also the chief of the
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contracting office, the approval to use a
time-and-materials type contract will be
made at a level above the contracting
officer.

2816.602 Labor-hour contracts.

The limitations set forth in 2816.601
for time-and-material contracts also
apply to labor-hour contracts.

2816.603 Letter contracts.

2816.603-2 Application.

In cases where the contracting officer
and the contractor cannot negotiate the
definitization of a letter contract within
180 days after the date of the letter
contract, or before completion of 40
percent of the work to be performed, the
contracting officer may, with the written
approval of the PE, revise and extend
the definitization schedule. However, in
no event shall the extension of the
definitization schedule extend beyond
the lesser of an additional 180 day
period or the completion of 80 percent
of the work to be performed. If at the
end of the extension, the contracting
officer and the contractor cannot
negotiate a definitive contract because
of failure to reach an agreement on price
or fee, the procedures set forth in FAR
51.216-25, 16.603-2, 15.8, and part 31
shall be followed, as applicable.

2816.603-3 Limitations.

A letter contract may be used only
after the express written approval of the
Procurement Executive. Requests for
approval shall contain the rationale
explaining why no other contract is
suitable and shall include the approval
of the HCA or designee. Under
circumstances of compelling urgency
which do not permit the time needed for
written approval, oral approval must be
obtained; however, written
documentation to support the award
and confirm the oral approval must be
submitted as soon as practicable after
award.

PART 2817—SPECIAL CONTRACTING
METHODS

Supart 2817.1—Multiyear Contracting
2817.108 Congressional notification.
Subpart 2817.6—Management and
Operating Contracts

2817.605 Award, renewal, and extension.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j); and 28 CFR 0.76(j).

Subpart 2817.1—Multiyear Contracting

2817.108 Congressional notification.
Pursuant to FAR 17.108(a), the
original congressional notification shall
be submitted to PPRG, JMD, for
concurrence, coordination to the

Attorney General, and subsequent
transmission to the appropriate
congressional committees.

Subpart 2817.6—Management and
Operating Contracts

2817.605 Award, renewal, and extension.

In accordance with FAR 17.605(b), the
contracting officer, following bureau
procedures, shall review each
management and operation contract, at
appropriate intervals and at least once
every 5 years.

Subchapter D—Socioeconomic
Programs

PART 2819—SMALL BUSINESS
PROGRAMS

Subpart 2819.2—Policies
2819.201 General policy.

Subpart 2819.5—Set-Asides for Small
Business

2819.506 Withdrawing or modifying set-
asides.

Subpart 2819.6—Certificates of
Competency and Determinations of
Eligibility

2819.602 Procedures.

2819.602-1 Referral.

Subpart 2819.70—Forecasts of Expected
Contract Opportunities

2819.7001 General.
2819.7002 Procedures.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2819.2—Policies

2819.201 General policy.

(a) The Office of Small and
Disadvantaged Business Utilization
(OSDBU) is organizationally attached to
the Office of the Deputy Attorney
General in accordance with 28 CFR
0.18a, but is located in JMD for
administrative purposes.

(b) The Director, OSDBU, is
responsible for the administration of the
DOJ small and disadvantaged business
programs in accordance with the duties
described in 28 CFR 0.18a.

Subpart 2819.5—Set-Asides for Small
Business

2819.506 Withdrawing or modifying set-
asides.

(a) Before a contracting officer may
withdraw or modify a small business
set-aside, the contracting officer shall
seek the concurrence of the Director,
OSDBU.

(b) If the contracting officer and the
Director, OSDBU, are unable to agree on
the proposed withdrawal or

modification, the Director, OSDBU
shall:

(1) Forward the mater to the Small
Business Administration (SBA)
procurement center representative
assigned to the Department of Justice for
resolution; or,

(2) Forward the matter to the PE for
resolution if an SBA procurement center
representative is not assigned to the
Department of Justice.

Subpart 2819.6—Certificates of
Competency and Determinations of
Eligibility

2819.602 Procedures.

2819.602-1 Referral.

In accordance with FAR 19.602—
1(a)(2), the matter shall be submitted to
the Director, OSDBU, for subsequent
referral to the cognizant SBA Regional
Office.

Subpart 2819.70—Forecasts of
Expected Contract Opportunities

2819.7001 General.

Section 501 of Public Law 100-656,
the Business Opportunity Development
Reform Act of 1988, requires executive
agencies having contract actions in
excess of $50 million in Fiscal Year
1988 or later to prepare an annual
forecast of expected contract
opportunities, or classes of contract
opportunities that small business
concerns, including those owned and
controlled by socially and economically
disadvantaged individuals, are capable
of performing.

2819.7002 Procedures.

The content and format of bureau
annual forecasts of contract
opportunities, as well as the updates to
their contracting forecasts shall be as
specified by the Director, OSDBU.

PART 2822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 2822.1—Basic Labor Policies
2822.101 Labor relations.

2822.101 General.

2822.101-3 Reporting labor disputes.
2822.10-3 Overtime.

2822.103-4 Approvals.

Subpart 2822.4—Labor Standards for
Contracts Involving Construction
2822.406 Administration and enforcement.
2822.406-8 Investigations.

Subpart 2822.13—Special Disabled and
Vietnam Era Veterans

2822.1303 Waivers.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).
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Subpart 2822.1—Basic Labor Policies
2822.101 Labor relations.

2822.101-1 General.

All matters regarding labor relations
shall be handled in accordance with
bureau procedures.

2822.101-3 Reporting labor disputes.

The office administering the contract
shall report, directly to the contracting
officer, any potential or actual labor
disputes that may interfere with
performing any contracts under its
cognizance.

2822.103 Overtime.

2822.103-4 Approvals.

The inclusion of a dollar amount
greater than zero in paragraph (a) of the
FAR clause 52.222—-2, Payment For
Overtime Premiums, must be approved
at a level above the contracting officer.
Such approval shall be reflected by the
signature of the approving official on
the contracting officer’s written
determination made in accordance with
FAR 22.103-4.

Subpart 2822.4—Labor Standards for
Contracts Involving Construction

2822.406 Administration and enforcement.

2822.406-8 Investigations.

Pursuant to FAR 22.406-8(d), the
contracting officer shall prepare and
forward the report of violations to the
HCA or designee at a level not lower
than the BPC. That official shall be
responsible for processing the report in
accordance with FAR 22.406-8(d)(2).

Subpart 2822.13-Special Disabled and
Vietnam Era Veterans

2822.1303 Waivers.

In accordance with FAR 22.1303, all
requests for waivers shall be forwarded
from the HCA to PPRG, JMD, for
processing to the Attorney General.

PART 2823—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

Subpart 2823.1—Pollution Control and
Clean Air and Water

2823.107 Compliance responsibilities.
Subpart 2823.3—Hazardous Material
Identification and Material Safety Data
2823.303-70 Departmental contract clause.
Subpart 2823.4—Use of Recovered
Materials

2823.403 Policy.

2823.404 Procedures.

2823.404-70 Affirmative procurement
program for recycled materials.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2823.1—Pollution Control and
Clean Air and Water

2823.107 Compliance responsibilities.

If a contracting officer becomes aware
of noncompliance with clean air, water
or other affected media standards in
facilities used in performing nonexempt
contracts, that contracting officer shall
notify the Department of Justice
Environmental Executive (DOJEE).

Subpart 2823.3—Hazardous Material
Identification and Material Safety Data

2823.303-70 Departmental contract
clause.

The contracting officer shall insert the
clause at 2852.223-70, Unsafe
Conditions Due to the Presence of
Hazardous Material, in all solicitations
and contracts, as appropriate, if the
contract will require the performance of
services on Government-owned or
Government-leased facilities.

Subpart 2823.4—Use of the Recovered
Materials

2823.403 Policy.

It is the policy of DOJ that its
contracting activities and contractors
that procure on behalf of DOJ, acquire
EPA designated items in accordance
with EPA’s Comprehensive
Procurement Guideline For Products
Containing Recovered Materials (CPG)
(40 CFR part 247). The recommended
minimum recovered materials content
of EPA designated items is set forth in
EPA’s Recovered Materials Advisory
Notices (RMANS) and in E.O. 12873 as
amended. These publications are
available from the DOJEE.

2823.404 Procedures.

(a) The program office initiating the
acquisition is responsible for
determining if recovered materials
should be included in the specification.
Procurement offices are responsible for
informing program offices of the
requirement for writing specifications
for designated items that include
minimum content standards specified in
the RMANS.

(b) If the program office chooses to
procure designated items containing
less than the minimum content
standards, and program office must
justify that decision in writing and
include a copy of the signed
justification with the procurement
request package. FAR 23.404(b)(3) sets
forth the only acceptable justifications
for acquiring EPA designated items
which do not meet the minimum

content standard. The contracting
officer is the approving official for
justifications made pursuant to FAR
23.404(b)(3). Contracting officers are
responsible for including a signed copy
of the justification in the acquisition file
and submitting a copy of the approved
justification to the DOJEE.

2823.404-70 Affirmative procurement
program for recycled materials.

(a) Recovered materials preference
program. Preference will be given to
procuring and using products
containing recovered materials rather
than products made with virgin
materials when adequate competition
exists, and when price, performance and
availability are equal.

(b) Promotion program. The DOJEE
has primary responsibility for actively
promoting the acquisition of products
containing recycled materials
throughout DOJ. Technical and
procurement personnel will cooperate
with the DOJEE to actively promote
DOJ's Affirmative Procurement Program
(APP).

(c) Procedures for vendor estimation,
verification and certification.

(1) Estimation. The contractor shall
provide estimates of the total
percentage(s) of recovered materials for
EPA designated items to be used in
products or services provided.

(2) Certification. Contracting officers
shall provide copies of all vendor and
subcontractor certifications required by
FAR 23.405(b) to the DOJEE.

(3) Vertification. The DOJEE is
responsible for periodically reviewing
vendor certification documents and
waivers as part of the annual review and
monitoring process to determine if DOJ
is in compliance with E.O. 12873 and
subsequent amendments.

PART 2824—PROTECTION OF
PRIVACY AND FREEDOM OF
INFORMATION

Subpart 2824.2—Freedom of Information
Act
2824.202 Policy.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2824.2—Freedom of
Information Act

2824.202 Policy.

Procedures for processing Freedom of
Information Act requests are set forth in
Departmental regulations and 28 CFR
part 16.

PART 2825—FOREIGN ACQUISITION

Subpart 2825.2—Buy American Act—
Construction Materials

2825.203 Evaluating offers.
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Subpart 2825.3—Balance of Payments
Program

2825.302 Policy.

Subpart 2825.9—Additional Foreign
Acquisition Clauses

2825.901 Omission of audit clause.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2825.2—Buy American Act—
Construction Materials

2825.203 Evaluating offers.

The HCA, or designee at a level not
lower than the BPC, is the agency
official authorized to make
determination that using a particular
domestic construction material would
unreasonably increase the cost of the
acquisition or would be impracticable.

Subpart 2825.3—Balance of Payments
Program

2825.302 Policy.

The HCA, or designee at a level not
lower than the BPC, is the agency
official authorized to make
determinations under FAR 25.302(b)(3),
as well as authorize the use of a
differential greater than 50 percent, as
specified in FAR 25.302(c), for the
evaluation of domestic and foreign
offers under the Balance of Payments
Program. All determinations made
under this section shall be in writing
and shall set forth the facts and
circumstances supporting the
determination. Determinations shall be
reviewed and concurred in by the
contracting activity’s legal counsel.

Subpart 2825.9—Additional Foreign
Acquisition Clauses

2825.901 Omission of audit clause.

The HCA, or designee at a level not
lower than the BPC, is the agency
official authorized to make
determinations under FAR 25.901(c).
All determinations made under this
authority shall be reviewed and
concurred in by the contracting
activity’s legal counsel prior to being
approved by the authorized agency
official.

Subchapter E—General contracting
Requirements

PART 2828—BONDS AND INSURANCE

Subpart 2828.1—Bonds

2828.106 Administration.
2828.106-6 Furnishing information

Subpart 2828.2—Sureties

2828.204 Alternatives in lieu of corporate
or individual sureties.

Subpart 2828.3—Insurance
2828.307-1 Group insurance plans.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2828.1—Bonds
2828.106 Administration.

2828.106-6 Furnishing information.

In accordance with FAR 28.106-6(c),
the HCA, or designee at a level not
lower than the BPC, is the agency
official authorized to furnish the
certified copy of the bond and the
contract.

Subpart 2828.2—Sureties

2828.204 Alternatives in lieu of corporate
or individual sureties.

When contractors submit any of the
types of security described in FAR
28.204-1 through 28.204-3 in lieu of
furnishing sureties, the contracting
officer shall enter into an agreement
with the contractor covering a bank
account, and suitable covenants
protecting the Government’s interest, in
which the securities will be deposited to
protect against their loss during the
period of the bond obligation.

Subpart 2828.3—Insurance

2828.307-1 Group insurance plans.

Under cost-reimbursement contracts,
before buying insurance under a group
insurance plan, the contractor shall
submit the plan to the contracting
officer for review and approval. During
review, the contracting office should
utilize all sources of information
available such as audit, industry
practices, etc., to determine that
acceptance of the group insurance plan,
as submitted, is in the Government’s
best interest.

PART 2829—TAXES

Subpart 2829.3—State and Local Taxes

2829.303 Application of State and local
taxes to Government contractors and
subcontractors.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);

28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2829.3—State and Local Taxes

2829.303 Application of State and local
taxes to Government contractors and
subcontractors.

(a) It is DOJ policy that DOJ contracts
shall not contain clauses expressly
designating prime contractors as agents

of the Government for the purpose of
avoiding State and local taxes.

(b) Although circumstances may exist
under which a contractor is an agent of
the Government, even in the absence of
a contract clause expressly designating
a contractor as such, these
circumstances should be extremely rare.
Before any DOJ contracting activity may
contend that any of its contractors are
agents of the Government for the
purpose of claiming immunity from
State and local sales and use taxes, the
matter will be referred to the AAG/A for
review, and approval to ensure that DOJ
policy is complied with and that the
contracting activity’s contention is fully
in accordance with the pertinent legal
principles and precedents. Each case
forwarded will be reviewed by the HCA
before referral to the AAG/A. The
referral will include all pertinent data
on which the contracting activity’s
contention is based, together with a
thorough analysis of all relevant legal
precedents.

(c) Whenever clauses, procedures, and
business practices are cited by DOJ
contracting activities to support the
contention that a contractor is an agent
of the Government for the purpose of
immunity from a State or local sales or
use tax, contracting activities should
whenever possible, devise alternative
clauses, procedures, and practices for
future use which will accomplish their
intended purpose without providing the
basis for contention that the contractor
is an agent of the Government for the
purpose of immunity from State and
local sales or use taxes. Any referral to
the AAG/A for approval under this
subpart shall include comments on the
extent to which alternative clauses,
procedures, or practices may be utilized
to accomplish the intended purpose
without providing the basis for the
contention that the contractor is an
agent of the Government for the purpose
of immunity from State and local sales
or use taxes.

PART 2830—COST ACCOUNTING
STANDARDS (CAS) ADMINISTRATION

SUBPART 2830.2—CAS Program
Requirements

2830.201-5 Waiver.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2830.2—CAS Program
Requirements

2830.201-5 Waiver

A request for a waiver of the Cost
Accounting Standards requirements
shall be forwarded to the HCA after the
contracting officer has made the
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determination required by FAR 30.201-
5.

PART 2831—CONTRACT COST
PRINCIPLES AND PROCEDURES

SUBPART 2831.1 Applicability

2831.101 Obijectives.
2831.109 Advance agreements.

SUBPART 2831.2 Contracts With
Commercial Organizations
2831.205 Selected costs.
2831.205-32 Precontract costs.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2831.1—Applicability

2831.101 Objectives.

(a) The PE is the official authorized to
grant individual deviations from the
cost principles of FAR part 31. All
requests for individual deviations must
cite the facts and circumstances
surrounding the request as well as
attempts to negotiate contractor
compliance.

(b) Requests for class deviations from
the cost principles set forth in FAR part
31 will be forwarded through the PE
prior to submission to the Civilian
Agency Acquisition Counsel. Requests
must contain the information required
in paragraph (a) of this section.

2831.109 Advance agreements.

(a) The DOJ and bureau contracting
officers are encouraged to negotiate
advance agreements concerning the
treatment of special or unusual costs to
avoid possible subsequent disputes or
disallowance of costs based upon
unreasonableness or nonallowability.
All such agreements shall be negotiated
in accordance with FAR 31.109 prior to
the contractor incurring such costs.
Contracting officers are not authorized
to agree to a treatment of costs which
would be inconsistent with FAR part 31.

(b) Prior to negotiating an advance
agreement, contracting officers shall
make a written determination setting
forth the reasons and rationale for
entering into such agreements. In
addition, the determination will set
forth the nature, the duration, and
which contract or contracts are covered
by the proposed agreement. All
determinations required by this subpart
will be reviewed and approved at a level
above the contracting officer prior to
negotiation of the proposed agreement.
The approved determination will be
placed in the contract file.

(c) All advance agreements shall be in
writing and shall set forth the nature,
duration, and contract or contracts
covered by the agreements. Advance
agreements will be signed by both the

contractor and the contracting officer,
and made a part of the contract file.
Copies of executed advance agreements
will be distributed to the cognizant
audit office when applicable.

(d) All advance agreements will be
incorporated in full in the subsequent
contract(s) to which they pertain, prior
to award.

SUBPART 2831.2—Contracts With
Commercial Organizations

2831.205 Selected costs.

2831.205-32 Precontract costs.

(a) Precontract cost authorizations
shall be used only on cost
reimbursement contracts, contain no
provisions for payment of fees, and be
treated as advance agreements in
accordance with the provisions of FAR
31.109 and 2831.109.

(b) The following limitations apply to
the execution of precontract cost
authorizations.

(1) Contracts which are estimated to
be greater than the simplified
acquisition threshold may contain a
precontract cost authorization providing
the authorization is for a period of 60
days or less and the dollar amount does
not exceed the lesser of the simplified
acquisition threshold or one third of the
total estimated costs (including fee if
any) of the contract.

(2) the limitation expressed under
paragraph (b) of this section may be
increased in unusual circumstances as
appropriate, with the written approval
of the HCA, but in no event shall they
exceed one-third of the total estimated
costs (including fee if any) of the
contract or be for periods of time which
exceed 90 days.

PART 2832—CONTRACT FINANCING

Subpart 2832.1—Non-Commercial Item
Purchase Financing

2832.114 Unusual contract financing.
Subpart 2832.4—Advance Payments for
Non-commercial ltems

21831.402 General.

2832.407 Interest.

SUBPART 2832.9—Prompt Payment
2832.903 Policy.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2832.1—Non-Commercial Item
Purchase Financing

2832.114 Unusual contract financing.

The HCA, or designee at a level not
lower than the BPC, is the official
authorized to approve unusual contract
financing as set forth in FAR 31.114.

Subpart 2832.4—Advance Payments
for Non-Commercial Items

2832.402 General.

(a) The authority to sign written
determinations and findings with
respect to making advance payments is
vested in the HCA.

(b) Prior to awarding a contract which
contains provisions for making
advanced payments, the contract terms
and conditions concerning advance
payments must be approved at a level
above the contracting officer, with
advice and consent of the bureau’s legal
counsel.

(c) The contracting officer shall
coordinate with the activity that is to
provide contract financing for advance
payments, the bureau’s disbursing or
finance office, or the Treasury
Department, as appropriate, to ensure
that all FAR and departmental
requirements are met.

2832.407 Interest.

In cases where advance payments
may be made on an interest free basis
(FAR 32.407(d)), the intent to make such
interest free advance payments, and the
circumstance permitting interest free
advance payments, shall be set forth in
the original determination and findings
and be approved in accordance with
2832.402.

Subpart 2832.9—Prompt Payment

2832.903 Policy.

The HCA is responsible for
promulgating policies and procedures to
implement FAR 32.9 and to ensure that,
when specifying due dates, full
consideration will be given to the time
reasonably required by Government
officials to fulfill their administrative
responsibilities under the contract.

PART 2833—PROTESTS, DISPUTES,
AND APPEALS

Subpart 2833.1—Protests
2833.101 Definitions.

2833.102 General.

2833.103 Protests to the agency.

Subpart 2833.2—Disputes and Appeals
2833.209 Suspected fraudulent claims.
2833.211 Contracting officer’s decision.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2833.1—Protests

2833.101 Definitions.

(a) Agency Protest Official means the
official, other than the contracting
officer, designated to review and decide
procurement protests filed with a
contracting activity of the Department of
Justice.
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(1) This person will be at a level
above that of the Contracting Officer,
will be knowledgeable about the
acquisition process in general and will
have no programmatic interest in the
procurement.

(2) This official shall be an individual
designated by the head of the
contracting activity and may be the
Competition Advocate.

(b) Deciding Official means the person
chosen by the protestor to decide the
agency protest; it may be either the
Contracting Officer or the Agency
Protest Official.

(c) Interested Party means an actual or
prospective offeror whose direct
economic interest would be affected by
the award of a contract or by the failure
to award a contract.

2833.102 General.

(a) This part describes policies and
procedures for processing protests to the
Department of Justice in accordance
with Executive Order 12979, Agency
Procurement Protests, dated October 25,
1995, and FAR 33.103. They are
intended to be flexible and to provide
for fair, quick, and inexpensive
resolution of agency protests.

(b) Interested parties have the option
of protesting to the Contracting Officer
or to the Agency Protest Official.

(c) Contracting officers and potential
protestors are encouraged to use their
best efforts to resolve concerns through
frank and open discussion, as required
by FAR 33.103(b). In resolving concerns
and/or protests, consideration should be
given to the use of alternative dispute
resolution techniques where
appropriate.

(d) Responsibilities:

(1) Contracting Officers: (i) Include
the provision at 2852.233-70 in all
solicitations that are expected to exceed
the simplified acquisition threshold.

(i) If the protestor requests that the
Contracting Officer decide the protest,
or if the protest is silent on this issue,
the Contracting Officer decides the
protest using the procedures in this
subpart and FAR 33.103.

(iii) If the protestor requests that the
Agency Protest Official decide the
protest, the Contracting Officer must
ensure that the Agency Protest Official
receives a copy of the materials served
on the Contracting Officer within one
business day after the filing date.

(2) Agency Protest Official: If the
protestor requests that the Agency
Protest Official decide the protest, the
Official must use the procedures in this
subpart and FAR 33.103 to provide an
independent review of the issues raised
in the protest.

2833.103 Protests to the agency.

(a) The filing time frames in FAR
33.103(e) apply. An agency protest is
filed when the protest complaint is
received at the location the solicitation
designates for serving protests.

(b) An interested party filing an
agency protest has the choice of
requesting either that the Contracting
Officer or the Agency Protest Official
decide the protest.

(c) In addition to the information
required by FAR 33.103(d)(2), the
protest must:

(1) Indicate that it is a protest to the
agency.

(2) Be filed with the Contracting
Officer.

(3) State whether the protestor
chooses to have the Contracting Officer
or the Agency Protest Official decide the
protest. If the protest if silent on this
matter, the Contracting Officer will
decide the protest.

(4) Indicate whether the protestor
prefers to make an oral or written
presentation of arguments in support of
the protest to the deciding official.

(d) The decision by the Agency
Protest Official is an alternative to a
decision by the Contracting Officer on a
protest. The Agency Protest Official will
not consider appeals from a Contracting
Officer’s decision on an agency protest.

(e) The deciding official must conduct
a scheduling conference with the
protestor within five (5) days after the
protest is filed. The scheduling
conference will establish deadlines for
oral or written arguments in support of
the agency protest and for agency
officials to present information in
response to the protest issues. The
deciding official may hear oral
arguments in support of the agency
protest at the same time as the
scheduling conference, depending on
availability of the necessary parties.

(f) Oral conferences may take place
either by telephone or in person. Other
parties may attend at the discretion of
the deciding official.

(9) The protestor has only one
opportunity to support or explain the
substance of its protest. Department of
Justice procedures do not provide for
any discovery. The deciding official has
discretion to request additional
information from either the agency or
the protestor. However, the deciding
official will normally decide protests on
the basis of information provided by the
protestor and the agency.

(h) The preferred practice is to resolve
protests through informal oral
discussion.

(i) An interested party may represent
itself or be represented by legal counsel.
The Department of Justice will not

reimburse the protester for any legal fees
related to the agency protest.

(j) If an agency protest is received
before contract award, the Contracting
Officer must not make award unless the
Head of the Contracting Activity makes
a determination to proceed under FAR
33.103(f)(1). Similarly, if an agency
protest is filed within ten (10) days after
award, the Contracting Officer must stay
performance unless the Head of the
Contracting Activity makes a
determination to proceed under FAR
33.103(f)(3). Any stay of award or
suspension of performance remains in
effect until the protest is decided,
dismissed, or withdrawn.

(k) The deciding official must make a
best effort to issue a decision on the
protest within twenty (20) days after the
filing date. The decision may be oral or
written. If oral, the deciding official
must send a confirming letter within
three (3) days after the decision using a
means that provides receipt. The
confirming letter must include the
following information:

(1) State whether the protest was
denied, sustained or dismissed.

(2) Indicate the date the decision was
provided.

(I) If the deciding official sustains the
protest, relief may consist of any of the
following:

(1) Recommendation that the contract
be terminated for convenience or cause.

(2) Recompeting the requirement.

(3) Amending the solicitation.

(4) Refraining from exercising contract
options.

(5) Awarding a contract consistent
with statute, regulation, and the terms of
the solicitation.

(6) Other action that the deciding
official determines is appropriate.

(m) If the Agency Protest Official
sustains a protest, then within 30 days
after receiving the Official’s
recommendations for relief, the
Contracting Officer must either:

(1) Fully implement the
recommended relief; or

(2) Notify the Agency Protest Official
in writing of any recommendations have
not been implemented and explain why.

(n) Proceedings on an agency protest
may be dismissed or stayed if a protest
on the same or similar basis is filed with
a protest forum outside of the
Department of Justice.

Subpart 2833.2—Disputes and Appeals

2833.209 Suspected fraudulent claims.

Contracting officers shall report
suspected fraudulent claims to the
Office of the Inspector General.
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2833.211 Contracting officer’s decision.

(a) The Agency Board of Contract
Appeals (BCA), which will hear appeals
from the decisions of bureau contracting
officers, is the Department of
Transportation BCA. The procedures set
forth in 48 CFR chapter 63 shall apply.

(b) Pursuant to 28 CFR 0.45(i), the
contact for all appeals of decisions of
DOJ contracting officers which will be
forwarded to the BCA under paragraph
(a) of this section, is the Deputy
Assistant Attorney General, Commercial
Litigation Branch, Civil Division.

Subchapter F—Special Categories of
Contracting

PART 2834—MAJOR SYSTEM
ACQUISITION

Subpart 2834.0—General
2834.002 Policy.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2834.0—General

2834.002 Policy.

In accordance with Pub. L. 98-577,
the Small Business and Federal
Procurement Competition Enhancement
Act of 1984, an executive agency may
establish a dollar threshold for the
designation of a major system.
Accordingly, dollar thresholds for a
major system under Office of
Management and Budget Circular A—109
are designated in this section.

(a) Major automated information
system. Within the Department of
Justice, a major automated information
system is one whose life-cycle cost is in
excess of $100 million.

(b) Major real property system. (1) By
purchase, when the assessed value of
the property exceeds $60 million.

(2) By lease, when the annual rental
charges, including basic services (e.g.,
cleaning, guards, maintenance), exceed
$1.8 million.

(3) By transfer from another agency at
no cost when the assessed value of the
property exceeds $12 million.

(c) Research and Development (R&D)
System. Any R&D activity expected to
exceed $0.5 million, for the R&D phase
is subject to OMB Circular A-109,
unless exempted by the HCA.

(d) Any other system or activity. The
HCA responsible for the system may
designate any system or activity as a
Major System under OMB Circular A-
109 as a result of Departmental review,
e.g., selected systems designed to
support more than one principal
organizational unit.

(e) Exemption. The AAG/A, upon
recommendation by the HCA

responsible for the system, may
determine that because of the routine
nature of the acquisition, the system
(e.g., an information system utilizing
only off-the-shelf hardware or software)
will be exempt from the OMB Circular
A-109 process, although by virtue of the
life cycle costs, it would otherwise be
identified as ““‘major” in response to
OMB Circular A-109.

Subchapter G—Contract Management

PART 2842—CONTRACT
ADMINISTRATION

Subpart 2842.15—Contractor Performance
Information

2842.1502 Policy.
2842.1503 Procedures.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2842.15—Contractor
Performance Information

2842.1502 Policy.

The head of each contracting activity
shall be responsible for establishing past
performance evaluation procedures and
systems as required by FAR 42.1502 and
42.1503.

2842.1503 Procedures.

Past performance evaluation
procedures and systems shall include,
to the greatest practicable extent, the
evaluation and performance rating
factors set forth in the Office of Federal
Procurement Policy best practices guide
for past performance.

PART 2845—GOVERNMENT
PROPERTY

Subpart 2845.1—General
2845.105 Records of Government property.

Subpart 2845.5—Management of
Government Property in the Possession of
Contractors

2845.505-14 Report of Government
Property.

Subpart 2845.6—Reporting, Redistribution,
and Disposal of Contractor Inventory
2845.603 Disposal methods.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2845.1—General

2845.105 Records of Government
property.

If departmental elements maintain the
Government’s official property
management records, the contract
records may be kept as a separate
account in the bureau’s internal
property management system, in which
case the contracting officer or formally

designated property administrator shall
serve as custodian of the account.

Subpart 2845.5—Management of
Government Property in the
Possession of Contractors

2845.505-14 Report of Government
Property.

(a) In compliance with FAR 45.505—
14, by January 31 of each year, DOJ
contractors shall furnish the cognizant
contracting officer an annual report of
the DOJ property for which they are
accountable as of the end of the
calendar year.

(b) By March 1 of each year, bureaus
shall submit a summary report of
Departmental property furnished under
each contract, as of the end of the
calendar year, to the Facilities and
Administrative Services Staff, Justice
Management Division. The report shall
be categorized in accordance with FAR
45.505 and shall include contracts for
which the bureau maintains the official
government records.

Subpart 2845.6—Reporting,
Redistribution, and Disposal of
Contractor Inventory

2845.603 Disposal methods.

Policies pertaining to reutilization
and disposal of DOJ property, including
requirements for internal screening,
waivers, and disposal reporting, are
prescribed in the Justice Property
Management Regulations Subpart 128—
43. Unless otherwise specified, the
“plant clearance officer’” shall be a
designated utilization and disposal
representative of a bureau’s property
management office.

PART 2846—QUALITY ASSURANCE

Subpart 2846.6—Material Inspection and
Receiving Reports

Subpart 2846.7—Warranties
2846.704 Authority for use of warranties.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2846.6—Material Inspection
and Receiving Reports

Bureaus shall prescribe procedures
and instructions for the use,
preparation, and distribution of material
inspection and receiving reports and
commercial shipping document/packing
lists to evidence Government
inspection.

Subpart 2846.7—Warranties

2846.704 Authority for use of warranties.

The use of a warranty in an
acquisition shall be approved at a level
above the contracting officer.
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Subchapter H—Clauses and Forms

PART 2852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Subpart 2852.1—Instructions for Using
Provisions and Clauses

2852.102
clauses.

Incorporating provisions and

2852.102-270

Subpart 2852.2—Text of Provisions and
Clauses

Incorporation in full text.

2852.201-70 Contracting Officer’s
Technical Representative (COTR).

2852.211-70 Brand-name or Equal.

2852.223-70 Unsafe Conditions Due to the
Presence of Hazardous Material.

2852.233-70 Protests Filed Directly with
the Department of Justice.

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c);
28 CFR 0.75(j) and 28 CFR 0.76()).

Subpart 2852.1—Instructions for Using
Provisions and Clauses

2852.102
clauses.

Incorporating provisions and

2852.102-270 Incorporation in full text.

JAR provisions or clauses shall be
incorporated in solicitations and
contracts in full text.

Subpart 2852.2—Text of Provisions
and Clauses

2852.201-70 Contracting Officer’s
Technical Representative (COTR).

As prescribed in subpart 2801.70,
insert the following clause:

Contracting Officer’s Technical
Representative (COTR) (Jan. 1985)

(a) Mr./Ms (Name) of (Organization) (Room
No.), (Building), (Address), (Area Code &
Telephone No.), is hereby designated to act
as Contracting Officer’s Technical
Representative (COTR) under this contract.

(b) The COTR is responsible, as applicable,
for: receiving all deliverable, inspecting and
accepting the supplies or services provided
hereunder in accordance with the terms and
conditions of this contract; providing
direction to the contractor which clarifies the
contract effort, fills in details or otherwise
serves to accomplish the contractual Scope of
Work; evaluating performance; and certifying
all invoices/vouchers for acceptance of the
supplies or services furnished for payment.

(c) The COTR does not have the authority
to alter the contractor’s obligations under the
contract, and/or modify any of the expressed
terms, conditions, specifications, or cost of
the agreement. If as a result of technical
discussions it is desirable to alter/change
contractual obligations or the Scope of Work,
the Contracting Officer shall issue such
changes.

(End of Clause)

2852.211-70 Brand-name or Equal.

As prescribed in 2811.104-70, insert
the following clause:

Brand-Name or Equal (Jan. 1985)

(a) The terms “bid” and “‘bidders”, as used
in this clause, include the terms “proposal”
and “‘offerors”. The terms “invitation for
bids’ and “invitational”, as used in their
clause include the terms “‘request for
proposal” and “‘request”.

(b) If items called for by this invitation for
bids have been identified in the schedule by
a “‘brand name or equal’’ description, such
identification is intended to be descriptive
but not restrictive, and is to indicate the
quality and characteristics of products that
will be satisfactory. Bids offering “equal”
products (including products of a brand
name manufacturer other than the one
described by brand name) will be considered
for award if such products are clearly
identified in the bids and are determined by
the Government to meet fully the salient
characteristics and requirements listed in the
invitation.

(c) Unless the bidder clearly indicates in
his/her bid that he/she is offering an “equal”
product, his/her bid shall be considered as
offering the brand name product referenced
in the invitation for bids.

(d)(2) If the bidder proposes to furnish an
“equal” product, the branch name, if any, of
the product to be furnished shall be inserted
in the space provided in the invitation for
bids, or such product shall be otherwise
clearly identified in the bid. The evaluation
of bids and the determinations to equality of
the product offered shall be the responsibility
of the Government and will be based on
information furnished by the bidder or
identified in his/her bid as well as other
information reasonably available to the
purchasing activity. To ensure the sufficient
information is available, the bidder must
furnish as a part of his/her bid all description
material (such as cuts, illustrations,
drawings, or other information) necessary for
the purchasing activity to: (i) determine
whether the product offered meets the salient
characteristics requirements of the invitation
for bids, and (ii) established exactly what the
bidder proposed to furnish and what the
Government would be binding itself to
purchase by making an award. The
information furnished may include specific
references to information previously
furnished or information otherwise available
to the purchasing activity.

(2) If the bidder proposes to modify a
product so as to make it conform to the
requirements of the invitation for bids, he/
she shall: (i) include in his/her bid a clear
description of such proposed modification,
and (ii) clearly mark any description material
to show the proposed modifications.

(3) Modifications proposed after the bid
opening to make a product conform to a
brand name product referenced in the
invitation for bids will not be considered.

(End of Clause)

2852.223-70 Unsafe Conditions Due to the
Presence of Hazardous Material.

As prescribed in 2823.303-70, insert
the following clause:

Unsafe Conditions Due to the Presence of
Hazardous Material (June 1996)

(a) “Unsafe condition” as used in this
clause means the actual or potential exposure
of contractor or Government employees to a
hazardous material as defined in Federal
Standard No. 313, and any revisions thereto
during the term of this contract, or any other
material or working condition designated by
the Contracting Officer’s Technical
Representative (COTR) as potentially
hazardous and requiring safety controls.

(b) The Occupational Safety and Health
Administration (OSHA) is responsible for
issuing and administering regulations that
require contractors to appraise its employees
of all hazards to which they may be exposed
in the course of their employment; proper
conditions and precautions for safe use and
exposure; and related symptoms and
emergency treatment in the event of
exposure.

(c) Prior to commencement of work,
contractors are required to inspect for and
report to the contracting officer or designee
the presence of, or suspected presence of, any
unsafe condition including asbestos or other
hazardous materials or working conditions in
areas in which they will be working.

(d) If during the performance of the work
under this contract, the contractor or any of
its employees, or subcontractor employees,
discovers the existence of an unsafe
condition, the contractor shall immediately
notify the contracting officer, or designee,
(with written notice provided not later than
three (3) working days thereafter) of the
existence of an unsafe condition. Such notice
shall include the contractor’s
recommendations for the protection and the
safety of Government, contractor and
subcontractor personnel and property that
may be exposed to the unsafe condition.

(e) When the Government receives notice
of an unsafe condition from the contractor,
the parties will agree on a course of action
to mitigate the effects of that condition and,
if necessary, the contract will be amended.
Failure to agree on a course of action will
constitute a dispute under the Disputes
clause of this contract.

(f) Notice contained in this clause shall
relieve the contractor or subcontractors from
complying with applicable Federal, State,
and local laws, codes, ordinances and
regulations (including the obtaining of
licenses and permits) in connection with
hazardous material including but not limited
to the use, disturbance, or disposal of such
material.

(End of Clause)

2852.233-70 Protests filed directly with
the Department of Justice.

As prescribed in 2833.102(d), insert a
clause substantially as follows:

Protests Filed Directly With the Department
of Justice (Jan. 1998)

(a) The following definitions apply in this
provision:

(1) “Agency Protest Official” means the
official, other than the contracting officer,
designated to review and decide procurement
protests filed with a contracting activity of
the Department of Justice.
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(2) “Deciding Official’’ means the person
chosen by the protestor to decide the agency
protest; it may be either the Contracting
Officer or the Agency Protest Official.

(3) “Interested Party” means an actual or
prospective offeror whose direct economic
interest would be affected by the award of a
contract or by the failure to award a contract.

(b) A protest filed directly with the
Department of Justice must:

(1) Indicate that it is a protest to the
agency.

(2) Be filed with the Contracting Officer.

(3) State whether the protestor chooses to
have the Contracting Officer or the Agency
Protest Official decide the protest. If the
protestor is silent on this matter, the
Contracting Officer will decide the protest.

(4) Indicate whether the protestor prefers to
make an oral or written presentation of
arguments in support of the protest to the
deciding official.

(5) Include the information required by
FAR 33.103(a)(2):

(i) Name, address, facsimile number and
telephone number of the protestor.

(ii) Solicitation or contract number.

(iii) Detailed statement of the legal and
factual grounds for the protest, to include a
description of resulting prejudice to the
protestor.

(iv) Copies of relevant documents.

(v) Request for a ruling by the agency.

(vi) Statement as to the form of relief
requested.

(vii) All information establishing that the
protestor is an interested party for the
purpose of filing a protest.

(viii) All information establishing the
timeliness of this protest.

(c) An interested party filing a protest with
the Department of Justice has the choice of
requesting either that the Contracting Officer
or the Agency Protest Official decide the
protest.

(d) The decision by the Agency Protest
Official is an alternative to a decision by the
Contracting Officer. The Agency Protest
Official will not consider appeals from the
Contracting Officer’s decision on an agency
protest.

(e) The deciding official must conduct a
scheduling conference with the protestor
within five (5) days after the protest is filed.
The scheduling conference will establish
deadlines for oral or written arguments in
support of the agency protest and for many
officials to present information in response to
the protest issues. The deciding official may
hear oral arguments in support of the agency
protest at the same time as the scheduling
conference, depending on availability of the
necessary parties.

(f) Oral conferences may take place either
by telephone or in person. Other parties may
attend at the discretion of the deciding
official.

(9) The protestor has only one opportunity
to support or explain the substance of its
protest. Department of Justice procedures do
not provide for any discovery. The deciding
official may request additional information
from either the agency or the protestor. The
deciding official will resolve the protest
through informal presentations or meetings
to the maximum extent practicable.

(h) An interested party may rerpresent
itself or be represented by legal counsel. The
Department of Justice will not reimburse the
protester for any legal fees related to the
agency protest.

(i) The Department of Justice will stay
award or suspend contract Performance in
accordance with FAR 33.103(f). The stay or
suspension unless over-ridden, remains in
effect until the protest is decided, dismissed,
or withdrawn.

(i) The deciding official will make a best
effort to issue a decision on the protest
within twenty (20) days after the filing date.
The decision may be oral or written.

(k) The Department of Justice may dismiss
or stay proceeding on an agency protest if a
protest on the same or similar basis is filed
with a protest forum outside the Department
of Justice.

(End of Clause)

[FR Doc. 98-8335 Filed 4-1-98; 8:45 am]
BILLING CODE 4410-AR-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 571 and 572
[Docket No. NHTSA—-98-3668]
RIN 2127-AG37

Side Impact Protection: Side Impact
Dummy

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: This document makes two
amendments to the specifications for the
side impact test dummy and the
procedure in NHTSA's side impact
protection standard for positioning the
dummy in a vehicle for compliance
testing purposes. The first amendment
adds plastic spacers to the dummy’s
lumbar spine to prevent a metal cable
within the spine from contacting other
metal parts in the spine (“snapping”).
Some manufacturers believe that such
contact can generate large spikes in the
data obtained from the dummy. The
second amendment specifies a
procedure during the positioning of the
dummy to fully extend the damper
piston in the dummy’s ribcage prior to
the side impact test. These changes are
intended to reduce to the extent
possible any potential problems with
the consistency of the data obtained
from the dummy in a side impact crash
test.

DATES: Effective Date: The amendments
made in this rule are effective
September 1, 1998.

Incorporation by Reference Date: The
incorporation by reference of the
material listed in this document is
approved by the Director of the Federal
Register as of September 1, 1998.

Petition Date: Any petitions for
reconsideration must be received by
NHTSA no later than May 18, 1998.
ADDRESSES: Any petitions for
reconsideration should refer to the
docket and notice number of this notice
and be submitted to: Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
nonlegal issues: Mr. Stan Backaitis,
Office of Crashworthiness (telephone
202-366—4912). For legal issues: Ms.
Deirdre Fuijita, Office of the Chief
Counsel (202—366—2992). Both can be
reached at the National Highway Traffic
Safety Administration, 400 Seventh St.,
S.W., Washington, D.C., 20590.
SUPPLEMENTARY INFORMATION:

Federal Motor Vehicle Safety
Standard No. 214, Side Impact
Protection (49 CFR 571.214), establishes
minimum performance requirements for
protection of occupants in side impact
crashes. The standard specifies a
dynamic side impact test using a side
impact dummy (SID) instrumented with
accelerometer sensors mounted in the
thorax and pelvis. The specifications for
the side impact dummy are set out at 49
CFR part 572, subpart F. Standard 214
requires that when vehicles are tested in
accordance with the standard, the forces
(the “Thoracic Trauma Index” (TTI(d))
measured by the SID must not exceed
specified limits.

This rule amends the part 572
specifications for the SID and the
procedure in Standard 214 for
positioning the dummy in a vehicle for
compliance testing purposes. The
amendments were proposed in a
September 24, 1996 notice of proposed
rulemaking (NPRM). 61 FR 49992.
(Docket No. 96-098, Notice 01.) The
first amendment adds spacers into the
top and bottom plates of the lumbar
spine. The second amendment specifies
a dummy positioning procedure that
involves fully extending the damper
piston in the dummy’s ribcage. Both of
these amendments are intended to
reduce to the extent possible any
potential problems with the consistency
of the data obtained from the SID in a
side impact crash test.

Lumbar Spine Inserts

The NPRM was issued in response to
concerns that a number of motor vehicle
manufacturers raised in connection with
spikes in data obtained from side impact
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tests that increase the variability and the
magnitude of the TTI(d). These
concerns, discussed in detail in the
NPRM and summarized below, relate to
the construction of the SID lumbar
spine. The lumbar spine is a molded
hollow cylindrical rubber element, with
bonded circular metal plates that have
a hole in the center at each end. A metal
cable passes through the center of the
lumbar spine cylinder. The top end of
the cable is threaded, and the bottom
end is shaped like a ball. The threaded
end of the cable is fastened with a nut,
which can be tightened to provide the
desired compression in the lumbar.

In aJune 29, 1994 letter to the agency,
the American Automobile
Manufacturers Association (AAMA),
representing Ford, Chrysler Corporation
and General Motors Corporation, raised
concerns about the performance of the
SID lumbar spine. AAMA said that
metal-to-metal contact in the spine—

Is inducing data spikes that are of long
enough time duration to become part of the
data when it is filtered according to the
requirements of Standard No. 214. Inclusion
of these data spikes in the data increases
variability and unwarranted higher
calculations of TTI(d). The spikes could
cause manufacturers to redesign their
vehicles for no safety reason other than an
artifact of the SID. This redesign would
increase business costs with no safety benefit
to the customer.

Concerns about data spikes were also
raised by Toyota Motor Corporate
Services of North America and
Mercedes Benz.

To correct the perceived problem,
AAMA recommended the use of
spacers, made of delrin, a type of
plastic, in the top and bottom plates of
the lumbar spine. AAMA stated that
Ford found that, when the delrin
spacers were used, the data spikes were
eliminated. AAMA also said that in
subsequent crash tests conducted by
member companies, no indications of
spine ringing were found when the
spacers were used.

After receiving these letters and
comments, NHTSA reviewed data from
its tests with the SID for evidence of
spine spikes. The agency determined
that none of the available agency
experimental or vehicle compliance
data indicated definitive evidence of
data contamination and/or distortion
clearly attributable to spine cable snap.
Further, NHTSA believed that it
appeared from data submitted by Ford
that the **noise” that the manufacturer
found, while visible primarily in several
portions of the raw data traces, would
nonetheless be reduced to insignificant
values by the specified FIR filter. Also,
the noise consisted of extremely short

duration spikes occurring earlier or
considerably later than the peak
acceleration magnitudes in real world
crash tests.

While the agency’s data did not show
that spine noise was affecting the post-
filter test results, NHTSA conducted
further investigations at the agency’s
Vehicle Research and Test Center
(VRTC) to better understand the
manufacturers’ concerns. In January
1995, NHTSA determined through
component tests of the SID torso that
metal-to-metal contact of the SID’s spine
cable can produce spikes in the data. (A
July 1996 memorandum describing the
testing is in Docket 88—-07, Notice 3.) In
the component tests, the SID upper
torso part was rocked while the bottom
half was held rigid. The rocking tests
caused the cable ends to slip, resulting
in the generation of low level “‘clicking”
and some noise spikes in the ribcage
response data. However, none of the
rocking motions producing spine cable
snap generated spikes that resembled
the shape or magnitude of those
described by AAMA or Toyota.

NHTSA also found in the rocking
tests that the delrin spacers, which
AAMA suggested the agency should use
in the SID spine, stopped the cable from
slipping and eliminated the clicking
noise. In a series of sled tests, NHTSA
also determined that spines with
spacers produce somewhat fewer spikes
in the unfiltered data compared to tests
without the spacers. In a subsequent
series of impact tests, the agency
established that the spacers had no
appreciable effects on the stiffness of the
spine, but resulted in lower magnitudes
of spikes in the **z” (vertical)
acceleration channel. NHTSA also
found that the spacers have little, if any,
effect on the TTI(d) value
measurements. The above tests are
described in a July 1996 memorandum
in Docket 88—07, Notice 3.

While the agency’s data did not
support the claims of some
manufacturers that spine noise affects
the TTI(d) measurements to an extent
that compels the possible redesign of
their vehicles, NHTSA confirmed that
the SID spine cable does move in a
‘“snap-like”” motion that can produce
low level spikes that are clearly visible
in unfiltered raw data. The agency
tentatively concluded in the NPRM that
this ““noise,” while negligible after FIR
filtering, is nonetheless undesirable in
itself as part of the crash event. “Any
looseness or snapping of components
within the SID can produce rattling or
unwarranted snapping effects that could
potentially distort the data from the
dummy and possibly complicate
compliance testing” (61 FR at 49994).

NHTSA therefore proposed that lumbar
spine spacers should be required in the
SID to prevent such movement.

The agency received comments on
this proposal from Volkswagen of
America, Toyota Motor Corporation,
and AAMA. These commenters
supported adding lumbar spine spacers
to the SID. Toyota submitted test data
showing that after spacers were added
to several of its test dummies, ‘“‘no
remaining appreciable traces of spine
ringing remained * * *”” AAMA
“strongly support[ed]” the proposal:

This modification to the SID specifications
has been shown to prevent metal-to-metal
contact in the lumbar spine that under the
current specifications, erroneously and
randomly adds artificial spikes to the SID
acceleration traces during side impact
testing.

NHTSA has evaluated the comments
and has decided to require the spacers,
for the reasons explained in the NPRM.
As explained in the proposal, “‘noise”
from movement of the spine cable
should be minimized to the extent
reasonably possible and spacers inserted
into appropriate places in the spine are
a reasonable means of effectively
preventing such movement. The cost of
the two spacers is estimated to be $154.
Given that on average, a SID can be used
in at least 30 tests, the cost of the
spacers is at most $5 per impact test.

To incorporate the use of lumbar
spine spacers, this rule replaces dummy
assembly drawing SA-SID-MO050,
revision A (dated May 18, 1994) with
revision B. Revision B includes
reference to:

1. Drawing Lumbar Spacers-Lower
SID-SM-001, indicating the spine lower
spacer;

2. Drawing Lumbar Spacers-Upper
SID-SM-002, indicating the spine
upper spacer; and

3. Drawing 78051-243, indicating a
washer.

(The drawings for the SID spine lower
spacer and upper spacer are depicted in
the NPRM as figures 1 and 2,
respectively. 61 FR at 49995, 49996.)

The SID users manual is revised to
reflect the assembly of the above parts.

Damper Piston Movement

During the sled tests that the agency
conducted to evaluate the effect of
spacers in the SID lumbar spine,
NHTSA observed that the position of
the damper piston in the SID ribcage
prior to the test had an appreciable
effect on the thorax accelerations
recorded by the SID. In some tests, some
of the thorax responses contained initial
short duration damper piston movement
in the opposite direction of impact,
followed by a longer duration
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movement in the direction of impact.
Upon closer inspection of the damper
piston position in dummies set up for
impact, NHTSA noted that the damper
position was not fully extended in some
of the dummies. The agency
subsequently found, through tests with
the damper piston position purposely
fully extended or partly compressed,
that the damper piston’s initial position
can be an important factor in
determining whether the dummy’s key
thorax sensors will record higher or
lower accelerations.

In a side impact test in which contact
occurs first at the dummy’s hip level, a
dummy’s ribcage initially moves
(relative to the pelvis bone) toward the
impact. When the damper piston is
partly compressed prior to impact, the
damper piston will fully extend itself
during impact until it is arrested by the
piston bottoming out against the damper
body. The test data indicate that this
internal “collision” of the damper
piston against the damper body is the
primary cause of inconsistency in data
measurements and the determination of
acceleration levels. This collision does
not occur when the piston is fully
extended within the damper body prior
to the test.

Prior to these tests, the agency
believed that a piston return spring in
the SID would develop sufficient force
to set the damper piston in the fully
extended position. It appeared from the
tests, however, that the spring is not stiff
enough to set the piston in every
dummy in the fully extended position
and that steps to ensure extension of the
piston are necessary. To better ensure
that the impact response measurements
are more repeatable and reproducible,
NHTSA proposed to specify in Standard
214’s SID positioning procedures that
the damper piston is in the fully
extended position before the test.

In the NPRM, the agency stated that
the piston can be fully extended by
rocking a seated dummy in the lateral
direction immediately prior to a test or
by reaching through a partly unzipped
SID torso jacket and forcing the piston
into a full extension. NHTSA believed
these measures will ensure that the
damper piston is in the fully extended
position at the time of the side impact
test. NHTSA tentatively concluded that
a visual inspection appears to be
adequate to ensure that the piston is
fully extended. Comments were
requested on whether a position sensor
would be needed.

Volkswagen, Toyota and American
Honda Motor Co., Inc. supported the
proposal to specify in Standard 214’s
SID positioning procedures to fully
extend the damper piston before the

test. Honda submitted test data showing
that ““‘Both rib and spine Gs are varied
with the initial piston positions, and
more than a negligible amount of the
difference in TTI is observed.” Honda
said, however, that it is concerned as to
how to confirm that the damper piston
is fully extended prior to the dynamic
test “‘since it is not easy to reach and
ensure the piston position without
affecting the SIDs already correctly
positioned in the test vehicle.” Honda
suggested marking the damper piston to
show the fully extended position. The
mark could be visible through the
partially unzipped SID torso jacket
without moving the SID. While
supporting the proposal, Volkswagen
and Toyota said that use of a rib cage
position sensor should not be a
mandatory part of the specifications.

AAMA opposed the proposal. It said
that the damper-related data anomalies
NHTSA recorded during sled tests have
not been observed in manufacturers’ full
vehicle crash tests.

The sled test setup NHTSA used was
unrealistic due to the large protruding
armrest installed first, to cause an initial
pelvic impact and then, to force the upper
body to rotate toward the door of the vehicle.
Dummy kinematics of this nature are not
common in a normal FMVSS-214 crash test.
AAMA believes that this unrealistic testing
caused the SID to exhibit these damper-
induced data anomalies.

AAMA also stated that the fully
extended position of the damper piston
often cannot be maintained consistently
prior to the crash test (“‘pre-test”) due to
the tight fit of the SID chest jacket.
““Considerable time could be spent pre-
test trying to maintain the damper
position once the jacket is re-zipped.” In
addition, AAMA did not support a
requirement for a chest damper position
sensor, because the bracket that would
be used to mount the sensor can cause
metal-to-metal contact with the sternum
or spine box. ““Use of the sensor,
therefore, should remain optional.”

After considering the comments,
NHTSA has decided to amend Standard
214 to adopt a procedure to extend the
damper piston prior to dynamic testing.
The specification will better ensure the
repeatability and reproducibility of test
results. As discussed in the NPRM, the
agency’s testing indicated that the
damper piston’s initial position can be
an important factor in determining
whether the dummy’s key thorax
sensors will record higher or lower
accelerations. Honda also found that the
initial piston position affected rib and
spine Gs and TTI(d) values and that
extending the damper piston is needed
to ensure that test results are consistent
and reproducible. Ensuring that the

damper piston is extended will
eradicate a possible source of data
distortion from the agency’s compliance
test.

In response to AAMA’s comments,
the agency acknowledges that the tests
at VRTC were designed to show that
spikes could be present in data if the
damper piston were not fully extended.
In the tests, the pelvis was impacted
about six inches before the thorax was
impacted, to initially force the ribs
outward. However, the agency does not
agree that the VRTC tests resulted in
irrelevant or unrealistic dummy
kinematics. NHTSA'’s side impact test
reports indicate that the pelvis of the
dummy was impacted approximately 1—
7 ms earlier than the ribcage structure
in 72 percent of the tests. Also, NHTSA
examined the damper position in SIDs
that were set up on vehicle seats readied
for dynamic side impact testings and
found that these showed a piston
position up to 7 mm (0.28 inches) from
full extension. This suggests that the
potential exists that damper piston
positioning could affect rib acceleration
responses in actual Standard 214 tests.
Inasmuch as a damper piston position
in tests with dummies in real vehicles
is similar to the position in the
laboratory set-up, the agency concludes
that there is a potential for experiencing
a piston collision-related spike problem
in actual Standard 214 tests.

While data from NHTSA's vehicle
crash tests thus far do not indicate the
effects of a damper piston collision,
future designs of vehicle interiors, side
structure or impact surfaces may
exacerbate the motion of the damper
piston, artificially increasing
acceleration measurements. The agency
believes removing this potential
complication from compliance testing is
a reasonable step toward ensuring the
integrity of future side impact tests.

The agency recognizes that some
commenters expressed concern about
the means by which users can extend
the piston. NHTSA stated in the NPRM
that the piston can be fully extended by
rocking a seated dummy in the lateral
direction immediately prior to a test or
by reaching through a partly unzipped
SID torso jacket and forcing the piston
into a full extension (61 FR at 49997).
In response, Honda stated that “it is not
easy to reach and ensure the piston
position without affecting the SIDs
already correctly positioned in the test
vehicle.” AAMA stated that it believed
that *‘the fully extended position of the
damper piston often cannot be
maintained consistently prior to the
crash test (pre-test) due to the tight fit
of the SID chest jacket. Considerable
time could be spent pre-test trying to
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maintain the damper position once the
jacket is re-zipped.”

As a result of these comments,
NHTSA undertook testing at VRTC to
determine whether there is a simple
way of fully extending the piston, other
than by rocking the dummy or by
reaching through a partially unzipped
jacket. Two different side impact
dummies were used, both with and
without SID chest jackets. Jackets from
different manufacturers were used.
These jackets were measured both
externally and internally to examine
differences in sizes between dummies
made by different manufacturers. Size
differences could result in tighter or
looser fits which might have differing
influences on the return of the damper
piston to its extended position.

NHTSA verified its earlier finding
that the return spring on the damper did
not always return the damper to its fully
extended position, either with or
without the chest jacket. The agency
also determined that the damper piston
could be fully extended on the dummy
by holding the dummy’s head in place
and pushing the non-impact side of the
dummy with approximately 15 to 20 Ib.
force. This procedure repositioned the
damper piston at the fully extended
position, regardless of whether a chest
jacket is used or which type of chest
jacket is on the dummy. Copies of the
reports discussing the test results have
been placed in the docket. “SID Damper
Piston Extension Measurement,” April
22,1997, ““SID Damper in Car
Positioning Tests,” May 1, 1997, and
“Table 1. Measurements of SID Damper
Potentiometer from Fully Extended
Position for Various SID Dummies” May
5,1997.

By using a linear potentiometer to
measure the extended position of the
damper, the agency verified that the
procedure consistently extended the
damper piston to the fully extended
position. Because the procedure
attained consistent results, the agency is
confident that the procedure achieves
the desired end. Thus, the agency
believes that a sensor is not needed to
confirm that the damper is returned to
the fully extended position.

This rule specifies an effective date
slightly sooner than 180 days from the
date of publication. NHTSA believes the
September 1, 1998 effective date is in
the public interest. September 1 is the
effective date typically chosen by the
agency for new performance
requirements since September or
October is the beginning of a new model
year for most vehicle manufacturers.
Use of this date ensures that the new
requirements apply to all motor vehicles
produced in the model year beginning

on or about that date. Thus, virtually all
model year 1999 vehicles would be
tested with the SID modified as
specified in this rule. The required
modifications to the test dummy
adopted by this rule are generally minor
and can be implemented by dummy
manufacturers within the provided
leadtime. While the modifications better
ensure the repeatability and
reproducibility of side impact test
results, the agency anticipates that they
will not have a bearing on the
compliance of vehicle manufactured
today and that vehicles will not need to
be redesigned because of today’s
amendments.

This rule also updates the name and
address of the firm referenced in
§572.40(b) from which copies of the SID
drawings, users manual and other
materials incorporated by reference may
be obtained.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E.O. 12866, ‘‘Regulatory Planning
and Review.” This action has been
determined to be “‘non-significant”
under the Department of
Transportation’s regulatory policies and
procedures. The amendments will not
require any vehicle design changes, but
will instead require only minor
modifications in the test dummy used to
evaluate a vehicle’s compliance with
Standard No. 214. According to Applied
Safety Technologies Corporation
(formerly Vector Research), a dummy
manufacturer, the two delrin spacers
(lumbar spine inserts) cost $154. Thus
far, these have been precision machined
parts aimed to satisfy individual low
volume orders. The cost is expected to
decrease considerably once the other
dummy manufacturer (FTSS) begins
manufacturing the spacers. If use of
spacers increases, dummy
manufacturers may seek to produce
them through precision molding, which
could further reduce the cost of the
spacer. The agency has accordingly
determined that the impacts of the
amendments will be so minimal that a
full regulatory evaluation is not
required.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this rule under the
Regulatory Flexibility Act (5 U.S.C.
§601 et seq.). | hereby certify that this

rule will not have a significant
economic impact on a substantial
number of small entities.

The factual basis for the certification
(5 U.S.C. 8605(b)) is as follows. The
final rule would primarily affect
passenger car and light truck
manufacturers and manufacturers of
dummies. As described above, there
will be no significant economic impact
on any vehicle manufacturer, whether
large or small. Even if the rule were to
have a significant economic impact,
there is not a substantial number of
small entities that manufacture vehicles.
The Small Business Administration’s
(SBAs) size standards are organized
according to Standard Industrial
Classification Codes (SIC). SIC Code
3711 “Motor Vehicles and Passenger Car
Bodies’ has a small business size
standard of 1,000 employees or fewer.
For passenger car and light truck
manufacturers, NHTSA estimates there
are at most five small manufacturers of
passenger cars in the U.S. Because each
manufacturer serves a niche market,
often specializing in replicas of
“classic’ cars, production for each
manufacturer is fewer than 100 cars per
year. Thus, there are at most five
hundred cars manufactured per year by
U.S. small businesses. In contrast, in
1996, there are approximately nine large
manufacturers manufacturing passenger
cars and light trucks in the U.S. Total
U.S. manufacturing production per year
is approximately 15 to 15 and a half
million passenger cars and light trucks
per year. NHTSA does not believe small
businesses manufacture even 0.1
percent of total U.S. passenger car and
light truck production per year.

SIC Code 3714 “Motor Vehicle Parts
and Accessories’ has a small business
size standard of 750 employees or fewer.
NHTSA believes dummy manufacturers
would fall under SIC Code 3714. There
are three dummy manufacturers in this
country, all of which are believed to be
of a size that constitutes a small
business. NHTSA does not believe this
rule will have a significant economic
impact on these entities. The rule will
require only minor modifications (the
addition of two delrin spacers) to the
side impact dummy. The delrin spacers
are relatively inexpensive components,
costing approximately $154 for two.
Further, NHTSA believes the cost of the
spacer will decrease when they are
produced in high volumes.

The cost of new passenger cars and
light trucks will not be affected by the
final rule. Because no price increases
will be associated with the rule, small
organizations and small governmental
units will not be affected in their
capacity as purchasers of new vehicles.
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National Environmental Policy Act

NHTSA has also analyzed this rule
under the National Environmental
Policy Act and determined that it will
not have a significant impact on the
human environment.

Executive Order 12612 (Federalism)

NHTSA has analyzed this rule in
accordance with the principles and
criteria contained in E.O. 12612, and
has determined that this rule will not
have significant federalism implications
to warrant the preparation of a
Federalism Assessment.

Civil Justice Reform

This rule will not have any retroactive
effect. Under 49 U.S.C. 30103, whenever
a Federal motor vehicle safety standard
is in effect, a State may not adopt or
maintain a safety standard applicable to
the same aspect of performance which
is not identical to the Federal standard,
except to the extent that the state
requirement imposes a higher level of
performance and applies only to
vehicles procured for the State’s use. 49
U.S.C. 30161 sets forth a procedure for
judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects

49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

49 CFR Part 572

Incorporation by reference, Motor
vehicle safety.

In consideration of the foregoing,
NHTSA amends 49 CFR Parts 571 and
572 as set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
continues to read as follows:
Authority: 49 U.S.C. 322, 30111, 30115,

30117 and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.214 is amended by
adding introductory text for S7.1, Torso,
to read as follows:

§571.214 Standard No. 214; side impact
protection.
* * * * *

S7.1 Torso. For a test dummy in any
seating position, hold the dummy’s
head in place and push laterally on the
non-impacted side of the upper torso in
a single stroke with a force of 15-20 Ib.
towards the impacted side.

* * * * *

49 CFR PART 572—
ANTHROPOMORPHIC TEST DUMMIES

Subpart F—Side Impact Dummy 50th
Percentile Male

3. The authority citation for Part 572
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

4. In §572.40, paragraph (b) is revised
to read as follows:

§572.40 Incorporated materials.
* * * * *

(b) The materials incorporated in this
part by reference are available for
examination in the general reference
section of Docket 79—-04, Docket Section,
National Highway Traffic Safety
Administration, room 5109, 400
Seventh St., S.W., Washington, D.C.,
20590, telephone (202) 366—4949.
Copies may be obtained from
Reprographic Technologies, 9000
Virginia Manor Rd., Suite 210,
Beltsville, MD, 20705, Telephone (301)
419-5070, Fax (301) 419-5069.

5. In section 572.41, the introductory
paragraph of (a), and entire paragraphs
(a)(4) and (c) are revised to read as
follows:

§572.41 General description.

(a) The dummy consists of component
parts and component assemblies (SA—
SID-MO001, revision C, dated September
12, 1996, and SA-SID—-MOO01A, revision
B, dated September 12, 1996), which are
described in approximately 250
drawings and specifications that are set
forth in §572.5(a) of this chapter with

the following changes and additions
which are described in approximately
85 drawings and specifications
(incorporated by reference; see
§572.40):

* * * * *

(4) The lumbar spine consists of the
assembly specified in subpart B
(8572.9(a)) and conforms to drawing SA
150 MO050 and drawings subtended by
SA-SID-MO050 revision B, dated
September 12, 1996, including the
addition of Lumbar Spacers-Lower SID—
SM-001 and Lumbar Spacers-Upper
SID-SM-002 (both dated May 12, 1994),
and Washer 78051-243.

* * * * *

(c) Disassembly, inspection, and
assembly procedures; external
dimensions and weight; and a dummy
drawing list are set forth in the Side
Impact Dummy (SID) User’s Manual,
dated May 1994 except for pages 7, 20
and 23, and Appendix A (consisting of
replacement pages 7, 20 and 23) dated
January 20, 1998 (incorporated by
reference; see §572.40).

6. In §572.43, paragraph (a) is revised
to read as follows:

§572.43 Lumbar spine and pelvis.

(a) When the pelvis of a fully
assembled dummy (SA-SID-MO01A
revision B, dated September 12, 1996,
(incorporated by reference; see § 572.40)
is impacted laterally by a test probe
conforming to §572.44(a) at 14 fps in
accordance with paragraph (b) of this
section, the peak acceleration at the
location of the accelerometer mounted
in the pelvis cavity in accordance with
§572.44(c) shall be not less than 40g
and not more than 60g. The
acceleration-time curve for the test shall
be unimodal and shall lie at or above
the +20g level for an interval not less
than 3 milliseconds and not more than
7 milliseconds.

* * * * *
Issued: March 26, 1998.
Ricardo Martinez,
Administrator.
[FR Doc. 98-8452 Filed 4-1-98; 8:45 am]
BILLING CODE 4910-59-P
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Thursday, April 2, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Chapter XIV

Notice of Opportunity To Submit
Comments on Issues Arising Under
the Presidential and Executive
Accountability Act

AGENCY: Federal Labor Relations
Authority

ACTION: Review of regulations, request
for comment.

SUMMARY: The Federal Labor Relations
Authority (FLRA) is providing an
opportunity for all interested persons to
comment on issues that have arisen as
the agency carries out its
responsibilities under the Presidential
and Executive Office Accountability
Act. The FLRA was directed to issue
regulations extending coverage of
Chapter 71 of Title 5, United States
Code, to the Executive Office of the
President no later than October 1, 1998.

DATES: Responses submitted in response
to this notice will be considered if
received by mail or personal delivery in
the Authority’s Office of Case Control by
5 p.m. on or before April 17, 1998.

ADDRESSES: Mail or deliver written
comments to the Office of Case Control,
Federal Labor Relations Authority, 607
14th Street, NW., Room 415,
Washington, DC 20424—-0001.

FOR FURTHER INFORMATION CONTACT: Ms.
Kim Weaver, Director of External

Affairs, at the address listed above or by
telephone: (202) 482—-6500.

SUPPLEMENTARY INFORMATION:

1. Background

The Presidential and Executive Office
Accountability Act (Pub. L. 104-331)
(the Act) was enacted on October 26,
1996, extending the coverage of eleven
civil rights, labor and employment laws
to the Executive Office of the President.
The Act applies Chapter 71 of Title 5,
the Federal Service Labor-Management
Relations Statute (the Statute), to the
Executive Office of the President and
requires the FLRA to promulgate
regulations to implement the Act, no
later than October 1, 1998. Pursuant to
legislative history urging the FLRA to
engage in “‘extensive rulemaking,” the
FLRA is requesting comments on the
issues raised below.

The Executive Office of the President
(EOP) is comprised of thirteen separate
offices: the White House Office, the
Executive Residence at the White
House, the Office of the Vice President,
the Official Residence of the Vice
President, the Office of Policy
Development, the Council of Economic
Advisors, the Council on Environmental
Quality and Office of Environmental
Quality, the National Security Council,
the Office of Administration, the Office
of Management and Budget, the Office
of National Drug Control Policy, the
Office of Science and Technology, and
the Office of the United States Trade
Representative.

According to House Report No. 104—
820 (110 Stat. 4375), there are roughly
1,700 employees working in the EOP.
Less than one-third of these are Title 3
employees, who traditionally serve at
the pleasure of the President. The Title
3 employees work in the White House
Office, the Office of the Vice President,
the Office of Policy Development, the

TABLE. 1-1

Executive Residence, and the Official
Residence of the Vice President. The
remaining 1,150 employees are covered
by Title 5, and are civil service
employees serving under the same laws
and regulations as other career
executive branch employees. The Title 5
employees work in the other eight EOP
offices, which were covered by Chapter
71 of Title 5 prior to the enactment of
the Act.

2. Requirements Placed on the FLRA

The Act contains a general
requirement that the FLRA issue
regulations for the EOP that are the
same as the substantive regulations
promulgated by the FLRA for all other
agencies under its jurisdiction. This
general requirement applies differently,
however, depending on the Act’s
classification of the EOP offices.

With respect to the first group of five
designated offices (the Council on
Environmental Quality, the Office of
Administration, the Office of Science
and Technology Policy, the Office of the
U.S. Trade Representative, and the
Official Residence of the Vice
President), the Act requires that the
FLRA'’s regulations be the same as the
substantive regulations that apply to
other agencies, except to the extent that
the Authority determines for good
cause, or to avoid a conflict of interest
(COI) or an appearance of a conflict of
interest, that a modification is required.
For the remaining eight EOP offices, the
Act imposes a third requirement: the
FLRA must also consider the impact of
its regulations on the President’s or Vice
President’s constitutional
responsibilities. This compels the FLRA
to review its regulations to determine
whether there are constitutional issues
that require the FLRA to modify its
regulations for four of the eight Title 5
offices. See Table 1-1.

Office [section 401(a)(4)]

Type of employee

FLRA must re-
view COI &
constitutional

responsibilities

[section 431(d)]

Previously covered by chapter
71

White House Office
Office of the Vice President ......
Office of Policy Development
Executive Residence at the White House
Official Residence of the Vice President
Council of Economic AdVISers .........ccccecue..
Council on Environmental Quality

Title 3 ...
Title 3
Title 3/Title 10 ...
Title 5
Title 5

Yes.
Yes.
Yes.
Yes.
No.

Yes.
No.
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TABLE. 1-1—Continued

Office [section 401(a)(4)]

Type of employee

Previously covered by chapter
71

FLRA must re-
view COI &
constitutional

responsibilities

[section 431(d)]

National Security Council
Office of Administration

Office of Management and Budget ....................
Office of National Drug Control Policy ...............

Office of Science and Technology Policy ..

Office of the US Trade Representative ..............

Title 5
Title 3/Title 5 ..

Yes

Yes

Yes.
No.
Yes.
Yes.
No.
No.

3. Issues on Which Comments Are
Requested

The FLRA is reviewing its current
regulations to determine whether any
modifications are necessary. As the
review process continues, the FLRA is
requesting comment on the following
issues:

1. Appropriateness of Bargaining Units
and Eligibility

Section 7112 of the Statute gives the
FLRA the authority to determine the
appropriateness of any unit. Section
7112(b) discusses the types of
employees who shall not be included in
an appropriate unit. Section 431(d)(1)(B)
of the Act states that the Authority
“shall exclude [employees] from
coverage” if there are any conflict of
interest or constitutional issues. Given
the provision of section 7112, the
implementing regulations found at 5
CFR 2421.14, as well as the
requirements of section 431(d)(1)(B), are
there factors that should be included in
the FLRA’s regulations to address the
appropriateness of units in the EOP?

2. Remedies

Section 431(a) of the Act prohibits the
FLRA from ordering reinstatement as a
remedy. Sections 7118(a)(7) and
7105(a)(2)(1) of the Statute describe the
remedial powers of the FLRA. Are there
remedial powers of the FLRA, in
addition to reinstatement, that should
be examined in light of the Act’s
requirements?

3. Security Issues

The FLRA currently has the ability to
investigate, prosecute, and adjudicate
cases in which non-public information
could be at issue or discussed. In
addition to the precautions already
taken in those cases, are there additional
security concerns that the FLRA should
consider in the drafting of its
regulations?

4. Conflict of interest/Appearance of
Conflict of Interest

Section 431(d)(1)(B)(i) of the Act
requires the FLRA to exclude certain

covered employees if the FLRA
determines such an exclusion is
required due to a conflict of interest or
an appearance of a conflict of interest.
Do the following examples create a
conflict or an appearance of a conflict:
(1) the FLRA Chair, General Counsel,
and the members of the Federal Service
Impasses Panel serve at the pleasure of
the President, and therefore, are
removable at will; or (2) that the Office
of Management and Budget controls the
FLRA'’s budget and the FLRA does not
have so-called “‘by-pass” authority to
allow it to request additional funds from
the Congress? Are there other issues that
the FLRA should consider in drafting its
regulations?

5. Constitutional Issues

Section 431(d)(1)(B)(ii) of the Act
requires the FLRA to exclude certain
covered employees if the FLRA
determines such an exclusion is
required due to the President’s or Vice
President’s constitutional
responsibilities. An initial review by the
FLRA of the Constitution and case law
outlining the President and Vice
President’s constitutional
responsibilities did not yield any
constitutional issues that would require
modification of current FLRA
regulations. Are there any constitutional
issues that should be considered by the
FLRA in drafting the regulations?

6. Political Affiliation

Section 435(g) of the Act states that it:

shall not be a violation of any provision of
this chapter to consider, or make any
employment decision based on, the party
affiliation, or political compatibility with the
employing office * * *.

Is there anything in the Statute or
FLRA'’s current regulations that will
conflict with section 435(g)?

7. Head of an Agency

Sections 7102(1), 7114(c)(1)—(3), and
7117(c)(3) of the Statute reference
actions by the “*head of an agency.” For
the purposes of the EOP operations,

who should be considered the “head of
an agency”’ for each EOP office?

Solly Thomas,

Executive Director.

[FR Doc. 98-8649 Filed 4—-1-98; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1468

RIN 0578-AA20

Conservation Farm Option

AGENCY: Commodity Credit Corporation,
Department of Agriculture.

ACTION: Proposed Rule.

SUMMARY: Section 335 of the Federal
Agriculture Improvement and Reform
Act of 1996 (the 1996 Act) amended the
Food Security Act of 1985 (the 1985
Act) to establish the Conservation Farm
Option (CFO) Program. The Commaodity
Credit Corporation (CCC) administers
the CFO under the supervision of the
Vice President of the CCC who is the
Chief of the Natural Resources
Conservation Service (NRCS), with
concurrence throughout the process by
a Executive Vice President of the CCC
who is the Administrator of the Farm
Service Agency (FSA). The CCC is
issuing a proposed rule for the CFO.
This proposed rule describes how CCC
will implement CFO as authorized by
the 1985 Act. The CCC seeks comments
from the public which will be used to
make revisions, if necessary, that will be
issued in a final rule.

DATES: Comments must be received by
June 1, 1998.

ADDRESSES: All comments concerning
this proposed rule should be addressed
to Gary R. Nordstrom, Director,
Conservation Operations Division,
Natural Resources Conservation Service,
PO Box 2890, Washington, DC 20013—
2890. Attention: CFO. FAX: 202—-720-
1838. This rule may also be accessed,
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and comments submitted, via Internet.
Users can access the Natural Resources
Conservation Service (NRCS) homepage
at http://www.ftw.nrcs.usda.gov; select
the 1996 Farm Bill Conservation
Programs from the menu.

FOR FURTHER INFORMATION CONTACT:
Daniel Smith, Water Issues Team
Leader, Conservation Operations
Division, Natural Resources
Conservation Service; phone: 202—720—
3524; fax: 202—720-4265; e-mail:
dan.smith@usda.gov, Attention: CFO; or
Edward Rall, Economic and Policy
Analysis Staff, Farm Service Agency;
phone: 202-720-7795; fax: 202-720—
8261; e-mail: erall@wdc.fsa.usda.gov,
Attention: CFO.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

Pursuant to Executive Order 12866,
Regulatory Planning and Review (58 FR
51735, October 4, 1993), the Office of
Management and Budget (OMB) has
determined that this proposed rule is a
significant regulatory action. It will not
result in an annual effect on the
economy of $100 million or more, and
therefore is not an economically
significant regulatory action. The
administrative record is available for
public inspection in Room 6037, South
Building, USDA, 14th and
Independence Ave, SW, Washington,
D.C.

Pursuant to Executive Order 12866,
CCC conducted an economic analysis of
the potential impacts associated with
this program, and included the analysis
as part of a Cost Benefit Analysis
document prepared for this rule. The
analysis estimates CFO will have a
beneficial impact on the adoption of
conservation practices and, when
installed or applied to technical
standards, will increase net farm
income. In addition, benefits would
accrue to society through maintenance
of long-term productivity, enhancement
of the resource base, non-point source
pollution damage reductions, and
wildlife enhancements. As a voluntary
program, CFO will not impose any
obligation or burden upon agricultural
producers that choose not to participate.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because CCC is
not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Environmental Analysis

CCC has determined through an
Environmental Assessment for the
Conservation Farm Option Program,

dated August 1, 1996, that the issuance
of this proposed rule will not have a
significant effect on the human
environment. Copies of the
Environmental Assessment and the
Finding of No Significant Impact may be
obtained from Daniel Smith,
Conservation Operations Division,
Natural Resources Conservation Service,
PO Box 2890, Washington, DC 20013-
2890.

Paperwork Reduction Act

This proposed rule sets forth
procedures for implementing CFO. CCC
needs certain information from potential
applicants in order to carry out the
requirements of the program. CCC
submitted information collection
requirements to the Office of
Management and Budget (OMB) for
approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
FSA has requested reinstatement of
OMB 0560-0174 which covers both
CFO and EQIP. This package contains
the forms necessary for program
implementation and include Forms
CCC-1200, CCC 1210, and CCC-1245.

Form CCC-1200 is the Conservation
Program Contract used in both the CFO
and Environmental Quality Incentive
Program (EQIP) and allows a farmer,
rancher, or landowner to apply for
conservation benefits under the terms
and conditions of the contract.

Form CCC-1210 is the Conservation
Farm Option Pilot Proposal form used
only in the CFO program and allows
farmers, groups and other entities to
propose geographic areas for inclusion
as pilot areas in the CFO.

Form CCC-1245 is the Practice
Approval and Payment Application
used in both the CFO and EQIP and
allows the participant to submit
performance data in order to be paid for
the practices installed by the participant
under the program.

A regular information collection
submission for CFO and EQIP is in
clearance and a notice will be published
in the Federal Register shortly.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988. The provisions of this proposed
rule are not retroactive. Furthermore,
the provisions of this proposed rule
preempt State and local laws to the
extent such laws are inconsistent with
this proposed rule. Before an action may
be brought in a Federal court of
competent jurisdiction, the
administrative appeal rights afforded
persons at 7 CFR parts 11 and 614 must
be exhausted.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

USDA classified this proposed rule as
not major, therefore, pursuant to Section
304 of the Department of Agriculture
Reorganization Act of 1994, a risk
assessment is not required.

Unfunded Mandates Reform Act of
1995

Pursuant to Title Il of the Unfunded
Mandates Reform Act of 1995, CCC
assessed the effects of this rulemaking
action on State, local, and tribal
governments, and the public. This
action does not compel the expenditure
of $100 million or more by any State,
local, or tribal governments, or anyone
in the private sector; therefore a
statement under Section 202 of the
Unfunded Mandates Reform Act of 1995
is not required.

Discussion of Program

Background

Traditional agricultural conservation
programs provide farmers and ranchers
with cost share and land retirement
payments as incentives to protect and
conserve soil, water, and other natural
resources, and provide technical
assistance to implement conservation
practices. In certain cases, however,
these traditional programs lack
sufficient flexibility to allow farmers
and ranchers to operate in a manner
they consider optimal or to address
natural resource concerns which
warrant innovative solutions. The CFO
is intended to promote innovative and
environmentally-sound methods for
addressing these concerns.

Overview of the Conservation Farm
Option Pilot Program

In accordance with the 1985 Act, CCC
will establish CFO pilot programs for
producers of wheat, feed grains, upland
cotton, and rice. Only those owners and
producers that have a farm with contract
acres enrolled in production flexibility
contracts established under the 1996
Act are eligible to participate in the
CFO. Producers accepted into the CFO
must enter into 10-year contracts which
may be extended an additional 5 years.
The purposes of CFO pilot programs
include: (1) Conservation of soil, water,
and related resources; (2) water quality
protection or improvement; (3) wetland
restoration, protection, and creation; (4)
wildlife habitat development and
protection; and (5) other similar
conservation purposes. To enroll in the
program, the 1985 Act requires
producers to prepare a conservation
farm plan which becomes part of the
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CFO contract. The plan describes all
conservation practices to be
implemented and maintained on
acreage subject to contract. An
important goal is to promote the
adoption of resource conserving crop
rotations while maintaining agricultural
production and maximizing
environmental benefits. The 1985 Act
also requires the plan to contain a
schedule for the implementation and
maintenance of the practices, comply
with highly erodible land and wetland
conservation requirements of Title XII of
the 1985 Act, and contain such other
terms as the Secretary may require.
Producers must also agree to forgo
payments under the Conservation
Reserve Program (CRP), the Wetlands
Reserve Program (WRP), and the
Environmental Quality Incentives
Program (EQIP). In lieu of these
payments, the 1985 Act requires the
Secretary to offer annual payments
under the contract that are equivalent to
the payments the owner or producer
would have received had the owner or
producer participated in the CRP, the
WRP and the EQIP. CCC will determine
the CFO payment rates taking into
consideration the payments that would
have been received under the CRP,
WRP, and EQIP, as applicable. CRP
payments will not exceed the maximum
bid price accepted for similar land in
the vicinity.

The CFO pilot program will substitute
a single annual payment for the
different types of payments available
under the CRP, the WRP, and EQIP,
provide an incentive for coordinated,
long-term natural resource planning,
and be flexible enough to allow farmers
and ranchers to operate in economically
efficient, but innovative ways. The CFO
provides for a locally-led approach by
allowing individual farmers and
ranchers, or groups of farmers and
ranchers to implement innovative
solutions to natural resource problems
and encourages implementation of
sustainable agricultural production
practices. The CFO is a program that
permits farmers and ranchers to
maximize environmental benefits with
minimal land retirement, while
maintaining agricultural production.

CCC will determine CFO participation
in a two step process: First, CCC will
select CFO pilot project areas based on
proposals submitted by the public; then,
CCC will accept applications from
eligible producers within the selected
pilot project area.

CFO Pilot Projects

CFO pilot projects will address
resource problems and needs that are
well documented and on a scale that

will facilitate the evaluation of the
effectiveness of the systems and
practices installed, as well as that of the
entire program. CFO pilot projects are
intended to be simple, flexible, and
should encourage sustainable
agricultural production practices and
support locally led conservation goals.

CCC will select CFO pilot project
areas based on the extent of the
proposal:

1. Demonstrates innovative
approaches to conservation program
delivery and administration;

2. Demonstrates innovative
conservation technologies and systems;

3. Creates environmental benefits in a
cost effective manner;

4. Addresses conservation of soil,
water, and related resources, water
quality protection or improvement;
wetland restoration, protection, and
creation; and wildlife habitat
development and protection;

5. Ensures effective monitoring and
evaluation of the pilot effort;

6. Considers multiple stakeholder
participation (partnerships) within the
pilot area; and

7. Provides additional non-Federal
funding.

An interdepartmental committee
made up of representatives of several
Federal agencies will review the
proposals and make recommendations
to the Chief, NRCS, who is a Vice
President of the CCC, based on criteria
available to the public in the CFO
proposal package. The CFO proposal
package includes the CFO Pilot Proposal
Form CCC-1210, instructions for
completion of the CCC-1210, and the
criteria for evaluating proposals. The
CFO proposal package is available from
any FSA or NRCS office. CCC will give
preference to proposals that have high
ratings based on the criteria upon which
proposals will be evaluated.

Pilot projects can involve either an
individual or a group. In either case, to
be considered for enrollment in CFO,
each individual or entity within an
approved pilot project area must submit
an application which is the basis for the
contract between the participant and
CCC.

Pilot Project Area Proposal Submission

CCC requests recommendations from
the public regarding establishment of
pilot project areas for fiscal year (FY)
1998. In FY 1999 through FY 2002, the
CCC may establish additional pilot
projects, as funding allows. Pilot
projects will be fully funded upon
selection.

CFO proposals may be developed for
a group of eligible producers by
organizations or entities that desire to

coordinate individual producer plan
development and implementation
activities. These group proposals may
promote the adoption of sustainable
farming or other conservation practices
on several farms, thus, expanding the
opportunity for greater acceptance of
innovative and environmentally sound
farming practices. Achievements from
these efforts may serve as on-farm
models to encourage others to accept
new measures without government
assistance. Moreover, groups
participating will promote program
success stories to enhance the CFO
based on proven results.

The proposals for pilot project areas
must be for the purpose(s) of conserving
soil, water, and related resources;
protecting or improving water quality;
restoring, protecting and creating
wetlands; developing and protecting
wildlife habitat; or other similar
conservation purposes.

An individual, organization, or entity
submitting the proposal will be
responsible for providing leadership in
the overall local planning effort,
including activities such as education,
information delivery, monitoring and
coordination with local agencies, States
or subdivisions thereof, tribal, and
Federal agencies.

Selection Of Participants Within Pilot
Project Areas

Upon selection of pilot project areas,
all producers with production flexibility
contracts within the project area will be
eligible to participate in the CFO. NRCS
will approve CFO conservation farm
plans and the local FSA office will
approve the CFO contracts and make
payments on behalf of CCC.

Participation in CFO projects is open
to all production flexibility contract
holders without regard to race, color,
national origin, sex, religion, age,
disability, political beliefs and marital
or familial status.
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